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THE NICHOLAS PLAN FOR ELECTING THE PRESIDENT. 


“The lot causeth contentions to cease, and parteth between the mighty.” — 
Prov. xviii. 18. 


THERE are two classes of amendments which have been sug- 
gested by way of substitute for the present constitutional provi- 
sion touching the election of the president: (1) Those which do, 
and (2) those which do not, propose for their main or sole object 
the selection of a man who belongs to the largest political party. 
It is a sad fact in our politics that we have thought and quarrelled 
so much and so often over the question, whether this party or that 
one has succeeded in getting “* most votes ;” that intelligent men 
have come to assume it as an unassailable premise that this is the 
only question about presidential elections which we can be called 
upon to consider, and that the solution of it will be the end of all 
the troubles which those elections so surely entail upon us. The 
plan for direct election of presidents by the people, proposed by 
Senator Morton, — the only amendment yet proposed which has 
gained any considerable prominence, — is based upon this premise. 
That prominence is due neither to the reputation of the author 
nor to the merits of the plan, but simply to the fact that such 
direct election by the people is the obvious, natural substitute for 
the present electoral machinery, which everybody wishes to have 
abolished, because it is manifestly dangerous. It is fair to say 
that the whole direct object of Senator Morton's amendment is 
Merely to secure a president who is the leader of the political 
_ party which polls the largest vote. There can be no question 


that such an end is very desirable, if our choice lies only between 
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it and the dangerous uncertainty of the present law. But that is 
not true. 

Is it necessary, then, or well, that we should make the presi- 
dency the sure reward of party victory? That is the gravest 
question in American politics. It is a question which the people 
are not disposed to consider ; but it is a question which those who 
would save our institutions and our people from slow, perhaps, 
but certain, ruin must consider. It is a question beside which 
finance, Southern outrage, Southern oppression, peculation, free- 
trade, civil-service reform, — great questions as they are, —sink 
into almost insignificance. And this, simply because all of them 
are included in it. Once secure presidential elections from direct 
and national partisan control ; place the presidential chair beyond 
the reach of combined party effort ; devise a plan by which a presi- 
dent will be chosen as a man, and on his own merits, and not as 
the head of a great, national, political party, — and we are secured 
from all those evils which we now so justly dread. This may 
seem like assuming away all of our troubles; but it is not. Un- 
less such clear-headed constitutional lawyers as Kent and Story 
and Chief Justice Marshall, and such statesmen as Roger Sher- 
man and Crittenden, and a host of other great men of smaller 
name, — unless all these, after their mature reflection, were in 
error, there is such a thing possible as electing our presidents 
without any great national party contest at all. This can be 
done (and it can only be done) by some scheme which renders 
the success of parties dependent on something else than their own 
efforts. So long as the presidency remains the granted property 
of political parties, so long will those parties continue to combine 
against every vital interest of our country the venality and excite- 
ment and corruption that are now the regular and necessary inci- 
dents and consequences of our presidential elections. 

Mr. George William Curtis, in a series of editorials in Har- 
per's Weekly, lately called the attention of the country to the | 
constitutional amendment touching presidential elections, pro- 
posed by the late Judge S. S. Nicholas, formerly Justice of the 
Supreme Court of Kentucky. Mr. Curtis says of it, — 


“Tt is an ingenious but simple plan, in which lot or chance plays a chief 
part, but in such a way as to stimulate the selection of the best men with-- 
out intrigue. . . . It is the suggestion of careful students of our political 
system who wish to provide against evils which experience has revealed. 
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It springs from the conviction that some defence must be devised against 
the mad fury of party spirit, some plan which will certainly remove the 
presidency from the grasp of merely ambitious and corrupt designs. It 
assumes that the election of the legislature, which determines the national 
policy and controls the purse and the sword to maintain it, is the true arena 
for party difference, and that the executive should be, as far as practicable, 
non-partisan.” 

' The plan is briefly this: An electoral college is to be chosen by 
the States, every State sending at least one elector, and also one 
additional elector for each additional million of its population 
over the first. The president and vice-president are to be chosen 
from the members of this college ; and for that purpose all the 
electors are arranged alphabetically into six classes, and the 
classes numbered from one to six, by lot. The first class then 
selects, by vote, one of the electors from the second class; the 
second class, in turn, selects one from the third; and so on with 
the succeeding classes, the sixth class choosing from the first. 
Thus, there are six chosen electors selected from the whole college, 
and out of these siz two are now drawn BY LoT. The whole col- 
lege then chooses, by vote, one of these two to be president, and 
the other is vice-president. 


“The main idea upon which this amendment is based is to have it so 
arranged that by no possibility the presidential chair can ever become the 
subject of a general, national party contest ; that it cannot be certainly at- 
tained by any amount of individual or party effort; and that ambition may 
exhaust all its energies, and corruption expend all its stores, without a cer- 
tainty of success.” 


The plan interposes chance between desire for the office and 
election to it, and, by thus destroying all certainty of success, ex- 
tinguishes, or at least reduces, corrupt effort to attain it. 

At the risk of wearying the reader, but to secure a clear under- 
standing of the plan, it will be well to repeat the statement of it 
in a different form. Under it, each State will elect from among 
its own citizens at least one elector; and, if a populous State, it 
would elect more. New York, with over five millions of people, 
would have six electors. Delaware, with less than a million, would 
have one. From all the States, with our present population, there 
would be about fifty-nine electors. Now, these fifty-nine electors 
(unlike those who are chosen under the present law) would actu- 
ally meet together at Washington, and select a president and vice- 
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president from among their own number. To do so, they would 
be alphabetically arranged into six classes, of as nearly equal num- 
bers as may be, any surplus members being distributed among 
the classes by lot. The electors being thus classed, the classes 
(to prevent combination among them) are numbered from one to 
six, by lot. Class one then selects, by vote, one member from class 
two; class two, in turn, selects one member of class three; class 
three likewise selects from class four; and so on ; class six selecting 
from class one. Thus, there are six electors chosen, by vote, from 
the fifty-nine electors constituting the whole college. (Now here 
comes the most marked peculiarity of the plan.) Out of these 
six electors, so selected by this sifting process from the whole 
college, two are drawn by lot, and the whole college then elects 
one of them to be president. 

Now, let us suppose this plan to be adopted and operating as a 
law. How would it operate? To ascertain this, let the reader 
suppose himself aspiring to the presidency. That the plan may 
be rigorously tested, let him suppose himself for the time a cor- 
rupt, wealthy, popular man, of national reputation. And now 
let us ask him the question, How are you to be elected ? 

In the first place, remember that there will be no national party 
convention to nominate you. What could it meet for? The 
president is now to be chosen from the electors, not simply by 
them ; and the electors are chosen in and by their own States. 
It would be absurd for a national convention to meet to nominate 
an elector for Massachusetts or Kentucky, and hence there would 
no longer be such an institution. That would be one acceptable 
improvement upon our present plan; for our presidents are now 
practically chosen by national-party mobs. 

But “ how are you to be elected”? Manifestly, you have lit- 
tle interest in cultivating popularity in any other State than your 
own. Yon cultivate it there ; and we will suppose that you are 
chosen elector for your own State. This is supposing a very pos- 
sible, but an extreme, case ; for it is certainly true that each State 
would be as desirous to send its best man to the college, as it now 
is to elect its best man governor or United States senator ; and cer- 
tainly the average governor or senator is of the very best class of 
American office-holders. 'We must conclude, then, that the elec- 
toral college, notwithstanding the exception in your case, and 
perhaps some others, will be, in general, composed of men who are 
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not corrupt. The strong presumption of intelligence must like- 
wise be granted. At all events, this is certainly true: if the peo- 
ple are not already so far depraved that the Constitution is not 
worth mending at all, this body of electors will be largely com- 
posed of men of honesty and intelligence. 

But “how are you to be elected’’? You meet your fellow- 
electors, and are assigned, say, to the second class. You did not 
know, before the college met, how the members would be arranged 
in the classes. You did not know how the classes would be num- 
bered. You did not know who would compose the first class, by 
which you are to be selected from your own class, if at all. You 
did not know who would be in the third class, from which you 
yourself are to select. You would have used your influence with 
the members of the first class, that they might choose you from 
your class to be one of the six from whom the president and vice- 
president are to be drawn by lot; but, not knowing them before- 
hand, your influence is lost. You could not swap votes with 
them, even if you had time to agree ; for you are not to vote for 
any one of them, but for a member of class three; while they, 
and they alone, can vote for you. To repeat: you must cast 
your vote for a member of class three ; you must be chosen from 
your own class by the members of class one. 

But, even if combination in the voting were possible, and a 
majority of the members of any class were corrupt enough for 
combination, the inducement to combine would be practically re- 
moved, by the fact that it could accomplish so little. Evenif you 
were thus corruptly selected from your class to be one of the 
chosen six; you are by no means president. From the six so chosen 
by vote from the six classes of the college two are to be drawn BY 
Lot. The chances are three to one that your name will not be 
drawn ; and, even if it were drawn, your character is probably not 
a secret to the majority of these electors (who are presumably 
men not readily gulled by the arts of a demagogue); and that 
majority, without any interest to give preference, must elect you 
for president over the other elector, whose name was drawn by 
lot, together with yours, from the six names chosen from the six 
classes of the college. It must then appear that the difficulties in 
the way of unfair aspiration to the presidency are, under this sys- 
tem, well-nigh insuperable. The opportunities for undue influence 

“are small. The positive advantages offered are extremely great. 
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A president elected under this amendment would have nobody 
to reward for his election. He would be neither nominated nor 
elected as the chief of a party. This is the one great advantage 
which the plan offers. The others flow from it. The present 
power of a president would never be thought excessive, if he did 
not use it as the head of his party, and for party purposes. Under 
the Nicholas plan, the president would never be elected as a par- 
tisan. He would be chosen by his own State, as its representative 
man; and he would have none of the influences, which are now 
so potent, to make him reward unworthy partisans and expel 
from office deserving party opponents. 

Again, he would not, for he could not, use his patronage to 
secure his own re-election. The “one term” idea would be 
triumphant without legal enactment. His army of office-holders 
cannot, any more than himself, foresee how the classes of a 
coming electoral college will be arranged, nor how the lot will 
fall between him and five others, even if he were selected to be 
among the chosen six. 

Fraudulent appointment of electors, also, would by this amend- 
ment be effectually —yes, almost certainly — cured. Remember 
this: in the electoral college proposed there will be fifty-nine 
electors, all wanting, and each one no doubt expecting, the self- 
same office. Combination among them is not probable. Each is 
selected by his State just as the governor of it is. His election 
is a matter concerning directly only that one State. Whether 
this elector or that one was chosen cannot become a directly 
national question. For instance, if the contest were in New 
York, and between Mr. Tilden and Mr. Evarts, both claiming to 
be elected electors, there might be mutual charges of fraud ; but 
the question would be a State question, not a national one. The 
refusal of either would not be the robbing of a national party of 
its fairly elected president. Congress, or the electoral college 
itself, could determine their respective claims with perfect impar- 
tiality. , Neither body would have any interest on either side. 
The rejection of either candidate — Mr. Tilden or Mr. Evarts — 
would never excite the nation to war, or even a thought of it. 
Whichever were chosen, he would be but one of fifty-nine elec- 
tors, and by no means yet our president. 

In the space of this article it is not possible to present all the 
advantages which this amendment offers, nor to answer many of 
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the objections which may be offered against it. Many of those 
objections are plausible; but, as Mr. Curtis says, “a little scru- 
tiny will dissipate them.” Some are in themselves unanswerable. 
In short, the plan is not perfect ; but its probable faults are small, 
both absolutely and as compared with the proved ones of the 
present law. The question of its adoption is a practical one. 
The lesser of two alternative evils even will be accepted by every 
sensible man. 

There are but two objections which can be now considered.! 
The first is, that, although under this plan the qualification of 
the electors can be peaceably and honestly and correctly deter- 
mined, still the proceedings of those electors, when they have 
met together to select one of their own number to be president, 
may not be regular and fair. The danger of such irregularity 
and fraud is more apparent than real. Let it be remembered 
how these electors are appointed, and what their motives are. 
Let it be remembered that each one desires to secure the office 
for himself, and that his aspirations are supported only by the 
citizens of his own State. Let it be remembered that the power 
of the government will never be used by a president to control 
the proceedings of these electors; and this, because the presi- 
dent, acting as he would as president and not as a party leader, 
would have neither the motive nor the power to control their 
action. No president would wish, and no president would dare, 
to make an unlawful use of the military, if he were not support- 
ing a party, and supported by his party followers. The Nicholas 
plan destroys that party following. Under it he cannot be 
elected as a party leader, and consequently cannot exercise the 
extra-legal and dangerous powers of a party leader. He would 
not, and he could not, interfere with the proceedings of the col- 
lege. Each member of that college would have a personal as 
well as a patriotic interest in making those proceedings fair. If 
they were not, and an elector were illegally chosen president, the 
Supreme Court, supported by a large number of electors and 
their State friends, and by the great mass of the people, would 

1 We can only treat the religious objection to the application of the principle of 
chance in the selection of rulers as an objection which springs from a fanaticism 
which would sacrifice forty millions of people rather than infringe upon a doubtful 
dogma. It is only the abuse of chance which is wrong. ‘And they gave forth 


their lots, and the lot fell on Matthias; and he was numbered with the eleven 
apostles.” 
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certainly have power to right what is wrong. In short, this 
whole contest would be a personal contest, not a national party 
contest ; and, being personal, it could be readily controlled with- 
out national commotion. 

A second objection is thus answered by Mr. Curtis : — 


“Tt will be said that to leave the choice to lot, even among the picked . 


men of the country, is to destroy the noble ambition of earning the presi- 
dency by great services. Theoretically, that is a valid objection. Prae- 
tically, it is unsound. Look at the presidents of the last forty years, 
What do they prove? With the sole exception of General Grant, the 
list shows that the presidency is not the crown of illustrious service, or of 
commanding national character, or of great renown. If the objection were 
sound, Webster, Clay, Calhoun, Seward, Sumner, Chase, would have been 
called to the presidency. But the truth, established by experience and 
observed by every sagacious student of our political development, is that 
the cardinal qualification is ‘ availability.’ The longer and more conspic- 
uous the public record, the less available is the candidate. The qualifica- 
tion which determines is negative, not positive. The probable candidate 
is the one against whom the least can be said, not he for whom the most 
can be said. It is not a distinct, but an indistinct, personality which is 
desirable. ‘There is nothing in which the French saying is more fully 
verified than in our presidential nominations, that the unexpected is the 
probable. It is, therefore, not an objection to the Nicholas scheme that it 
extinguishes political ambition, because such ambition not only is not stimu- 
lated by the existing system, but is destroyed by it. Under this scheme, 
however, great political distinction would secure a chance for the highest 
place, which is now virtually impossible; for the candidates for electors 
in the different States would certainly be selected from the best represent- 
atives of each party or opinion; and it can hardly be doubted that the col- 
lege of electors would contain the most eminent ‘citizens, from whom, under 
any plan, the choice should be made.” 


But the objection, that this plan extinguishes political ambi- 
tion, can be answered in another way than by saying that this is 
also true under our present law. Honorable ambition, in every 
age and country, has been measured by its opportunities. The 
extremes of democratical anarchy and individualized despotism 
have been alike destructive of it. It has always flourished longest 
in a full perfection in those States — like England and Rome — 
where the central figure has been a respected, limited, legislative 
body, to which many men could gain admission. The presidency 
is the vain hope of the school-boy, who expects to be raised to the 
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one highest place among forty millions of people ; but a place in 
Congress is within the reach of many men. To increase the dig- 
nity of a congressman is to increase the number and improve the 
quality of the aspirants for his place. Under the Nicholas plan, 
not only would congressional legislation be no longer so strictly 
partisan, but Congress would be a body of largely exalted dig- 
nity. Under it, the president would be (as under every electoral 
plan he must be) the honorable head of the nation; but, if he 
were no longer also the all-powerful head of a party, Congress 
would be more closely observed, its forensic honors would be far 
more assiduously cultivated, and congressmen would no longer 
be considered, as they are now, merely as partisans trying to 
legislate an unknown partisan into the presidency. 

Let any one consider what is the chief evil under our govern- 
ment, and he will find that it is party spirit, which originates and 
demands and justifies the abuse of governmental patronage and 
power. It is this which caused all our late excitement and dan- 
ger. It is this which renders possible intimidation and usurpation 
and fraud, and supports their defenders. It is this which has 
caused our people to sink low, as citizens, while they have been 
forced to improve as men. 


“Let him who is disposed to deny such potency to party spirit first 
inquire and ascertain what it is. If he wishes to know it in its effects, 
let him trace them in the ruins of all other republics, and in the oceans of 
human blood with which the world has been drenched by partyism in relig- 
ion. Would he know it further? Let him ask all history, or even the 
political party history of his own yet infaut country. He will be told that 
it is a ruthless tyrant, whose very life-principle is an ignoble selfishness that 
treads upon, and crushes in its path, all the kindlier sympathies and more 
generous impulses; that it rends asunder the social bonds and fraternal 
ties; commands one only duty, — obedience ; has one only principle for its 
whole moral code, — fidelity; knows no friendships ; makes uo alliances 
but those of interest. In a word, it is the evil genius of the Republic.” 


That evil genius will be effectually destroyed by the constitu- 
tional amendment which Judge Nicholas has proposed. There 
would no longer be a national contest for the presidency. There 
would no longer be a party leader for a president. There would 
_ho longer be party favorites for an obliged president to reward. 
There would no longer be partisans to uphold him in an unlawful 
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exercise of his power. Remove these dangers, and we are a saved 
people. Unless many of the greatest men and patriots of the 
nation were in error, the plan proposed by Judge Nicholas does 
remove them. 

Supposing the adoption of this plan, careful reflection will sug- 
gest that these consequences would follow : — 

1. There will be no national party convention for the election 
of presidents. 

2. There will be no national commotion caused by the election 
of electors in the different States, but such elections will pass off 
with no more disturbance than now occurs in the election of 
United States senators or representatives. 

8. Any irregularity in the election of any elector, being a mat- 
ter not of directly national importance, but concerning primarily 
the elector and people of one State only, could be corrected (by 
various methods) as readily as an irregularity in the election of 
a senator or representative. Fifty-eight electors, whose seats are 
uncontested, would have but little personal concern in the ques- 
tion whether A. or B. is to represent a particular State in the 
college. 

4. No elector will have a party following of more than a small 
minority of the people of the whole country ; probably not more 
than the people of his own State. 

5. Every elector will desire his own election to the presidency, 
and will, therefore, have a personal interest in defeating fraudu- 
lent combinations amongst others, and in seeing to it that the 
proceedings are fairly conducted. 

6. Any illegality in the proceedings of the college itself could 
be readily corrected by the Supreme Court, which would have the 
power to execute as well as the authority to render its decrees. A 
decision by it now in a case involving the presidency (even sup- 
posing its undoubted jurisdiction) would be of no practical force. 
Why? Because the whole body of the people is divided into two 
excited factions, each obeying its own leaders and its own inter- 
ests, regardless of the law. Under the amendment proposed by 
Judge Nicholas these two factions would be divided, as to presi- 
dential elections, into fifty ; and no one faction would have power 
to enforce its claims in opposition to the others; and all those others 
would almost certainly array themselves on the side of the law. 
They would have no interest in doing otherwise. 
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7. The president would have neither the motive nor the power 
to interfere with the action of the college. No longer elected as 
a party chief, he would no longer be sustained as a party chief; 
and no president not sustained as a party chief would dare to 
make an unlawful use of his powers. Nor could he. 

These are some of the effects which, it is apprehended, must 
accompany the process of electing the president under the Nich- 
olas plan. Other effects which would ensue from it are of far 
greater importance. Before considering them, it seems wise to 
recur to those above enumerated, and treat them more at large, 
in the order named. And, 

(1.) Under this plan there will be no national party conven- 
tion to nominate the president. 

The late Cincinnati Republican Convention was fairly repre- 
sentative of its class. The destinies of the country were in any 
thing but safe hands while they waited on its action. Fortu- 
nately, it selected a good man; but it was a mob. The St. Louis 
Convention was no better. And yet nothing is more certain than 
that under our present law (and the same would be true under 
Senator Morton’s amendment) no president will ever be elected 
except by just such a body. It is idle to talk of the choice of the 
people. Such a choice is not contemplated by the Constitution ; 
and it is not a fact. The people have little to do with it. The 
politicians agree in cliques to press the claims of certain men, 
and then nominate one or the other of them ; and the people say 
“ Amen,” and it is done. 

But it may be said, however true it may be, that the people 
do not elect the president ; still they think they do ; and this idea 
gives his government a firmness which it would want, were he to 
be chosen by mere chance. There is no doubt that strength in a 
government is a desirable thing. There is no doubt that this 
fact of a supposed direct expression of the popular choice does 
tend to give it strength. But, in our country, does it not give 
too much strength? The idea that the majority must rule is ex- 
tended too far. It means, that whenever a majority says a man 
shall be president, he shall also be master. It means, not merely 
that the minority shall submit to his election, but to whatever he 
does; and that the majority must sustain him to prove its own 
tule. In this, as Mr. Clay once aptly said, ** Modern democracy 

“has reduced the Federal theory of a strong and energetic execu- 
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tive to practical operation. The recognized maxim of royal in- 
fallibility is transplanted from British monarchy into American 
democracy, and the president can do no wrong!” 

But under the proposed amendment, while it is possible, it 
is extremely improbable that any man will ever be elected who 
would not be acceptable to a majority of the people. And this 
is a question of probabilities. No plan can possibly remove the 
possibility of a president who would be unwelcome -to a large 
part of the people. And here we may remark, that objections 
which now apply to a president who has not the support of the 
majority of the people would not apply in so great a degree 
under the proposed plan. Such a president would now have his 
administration opposed by a majority made up of bitter political 
opponents. Under the Nicholas plan, there would simply be 
wanting the positive support of a majority. He would not have 
the active, hostile opposition of a disappointed party to harass 
his administration. When we talk now of the support given 
to a president, we confuse words. We mean a party chief, not a 
president. The Nicholas plan allows of no support to a_ party 
chief; for under it there is no such thing as a party chief. But, 
in reality, what support does a president want? Mr. Hayes isa 
party president. His party was in the minority. His opponents 
constitute a well-organized and violent party. A large part of 
them think he was never elected. Yet by acting for four weeks 
as a president he conciliated and disarmed them. Now, if this be 
true of a president who was elected over the tremendous opposi- 
tion of a great party, how much more true it would be of a 
president who would enter the White House, not as the head of 
one party triumphant over another, but simply as a man who was 
originally selected as the representative of his State, and finally 
elected by a majority of electors chosen by a majority of the 
people. 

But all this is supposing that the president is not of the major- 
ity party. Even then, ruin would not follow. The Constitution 
intended that the president should have little more than execu- 
tive power. The power it gives him is amply sufficient to take 
care of itself. Rid it of factious opposition, and it will never 
need support. In time of war, limited as it is, it must become a 
most dangerous power. In time of peace, it should be strictly 
confined. It can be best confined —it can only be safely con- 
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fined — by cutting off the excrescence of partyism. It was not 
intended that our government should be a personal government ; 
but to a great degree it is. It is only personal, however, so far as 
it is partisan. 

But, in reality, under the Nicholas plan, the possibility that the 
president may be of a party largely in the minority is very small. 
Suppose such a party had ten out of say sixty members of the 
college. If they were properly grouped, they might control a 
single class. Give them two more, and they might control two. 
The chances, however, are hundreds to one that they will not be 
so grouped as to control more than one class. The probability is 
that no six of them would be in the same class so that they would 
control even that one class. 

But grant that they will control one class which is to elect one 
of the chosen six. It is not certain that there will be any mem- 
ber of their party in the next class, from which they are to select. 
But let us grant away all the opposing chances, and suppose that 
an elector belonging to the minority party is elected. What 
then? He is but one of six. The chances are three to one that 
his name will not be drawn by lot to be one of the two from whom 
the president is to be selected by vote. And even if his name 
were so chosen, if he would be very objectionable to the great 
majority of the people, he would certainly be no less objectionable 
to the majority of the electors who represent them in the college ; 
and that majority must vote for him to be president. Otherwise, 
he is but vice-president. The possibility that both the electors 
drawn by lot will be of a party largely in the minority is so very 
small, that it is practically inconsiderable. It is almost impossible. 
But, unless it is true, the majority will always elect a president 
from its own party. 

It will be observed that just in proportion as the chances of hav- 
ing a minority president increase, the objections to such a president 
diminish. If an elector belong to a very small party, so that he 
would be peculiarly objectionable to the great mass of the people, 
his chances for becoming president are correspondingly small; for 
such a party will probably not control more than a single class of 
the college (if that); and it is morally certain that it will not 
have both of the lucky names from whom the president is to be 
chosen. On the other hand, if the party majority is a large one, 
then while its chances of obtaining the president are very much 


i 

H 

YIIM 


426 THE NICHOLAS PLAN FOR 


greater, so the objections to such a president are very much 
less.} 


To conclude, then: — 

First. Under the Nicholas plan, as it now reads, the possibility 
of the election of a minority president is inconsiderable. 

Second. If this were not true, then it can be made so bya very 
slight alteration in the plan, not affecting its principle or seriously 
complicating its process. 

Third, Even granting that a minority president were occasion- 
ally chosen under it, the result would not only not be nearly so 
disastrous to our institutions as the corruption and excitement 
that now regularly recur every fourth year; but such an election 
(being the election of one man over another man, and not the 
election of one party chief over another party chief) would result 
in giving us a president who would lack, it is true, the positive 
support of a majority, but who could never be embarrassed by the 
factious opposition of a beaten party. His actions would be op- 
posed in proportion as they are condemned, not by an interested 
party, but by an interested people. The opposition would doubt- 
less at times be unfortunate ; but it would be of small consequence, 
when contrasted with the absolutely essential benefits which the 
proposed plan offers. 

CII.) There would be no national commotion caused by the 
election of electors. 

This seems to be clear. The amendment would not — nothing 
can — prevent the continued existence of national parties. Its 
only effect would be to end the contests of those parties over the 
presidency. They would still, as in England, have members of 
the national legislature to elect, and would no doubt find in that 
enough to occupy their full attention. But the general excite- 
ment and corruption that now so regularly and so surely recur 
every fourth year would no longer endanger the government. 

1 But if it is answered, that while the security thus offered against minority presi- 
dents is great, it is still not sufficient, the reply is (and let it be remembered), that 
such an objection, although it were valid as against the specific arrangement which 
Judge Nicholas has made, can be readily removed by a very slight change in that 
arrangement. Instead of having the president elected from the two electors whose 
names are drawn by lot, the classes might be rearranged, and two more electors chosen 
in a similar way ; and from the four thus selected the whole college might choose the 
president. This would certainly reduce the chances of the minority into the unap- 


preciable. If even this were not satisfactory, the change could proceed in the same 
way ad infinitum. 
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“These contests for the presidency have done more to lower the stand- 
ard of public morals than all other causes combined. I say nothing now 
of the drunkenness and gambling and idleness they produce. ‘They have 
not only ruined many of us as men, they have ruined all of us as citizens. 
The American voter not only shamelessly avows the sale of his vote, men 
well received in society not only shamelessly avow the buying of votes, 
but men the very first among us in intelligence, property, and character 
openly engage in this bribery, — men, too, who are no seekers of office, 
want no office, are almost above office, and who are thus stimulated to de- 
filing the institutions of their country by no other motive than that of party 
spirit. The natural result is obvious. Where votes can be fraudulently 
cast, they can be fraudulently counted. Every intelligent observer of the 
times sees, or fancies that he sees, the no distant day when all our elections 
will be settled by the purse. How much longer, how much sooner, it 
will be before they are settled by a not more corrupt but a sterner arbitra- 
ment, rests in the ken of providence alone.” 


(III.) Any irregularity in the election of any elector, concern- 
ing directly, as it would, only the people of one State, could be 
corrected without danger of national disturbance. 

As to the fact, we presume it will be readily conceded.’ As to 
the means, the Senate, the House, or the college itself, might be 


judge of the election of individual electors. The objections apply- 
ing to either plan are obvious and (comparatively) unimportant. 


(IV.) No president will have a party following of more than a 
small minority of the whole people, probably not more than the 
people of his own State. 

This is probably the strongest argument that can be offered for 
this plan. 

Why was there danger apprehended from the election of 1861? 
Was it not because each aspirant for the presidency was followed 
by a large part of the nation blinded by party excitement? 
Why did we apprehend trouble after the late election? - Should 
we have done so if Mr. Tilden and Mr. Hayes had been voted for, 
not for the presidency, but for an electoral college, by a district 
containing not more than a million of people ? 

But this is the smaller side of the proposition. Great as is the 
necessity for reducing the party of a candidate for the presidency, 
there is a far greater necessity for reducing the party of a presi- 
dent. It is not the exciting party contest, but the insidious after- 


1 If not, see ante, p. 418. 
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results of it, that have done most injury. Every president is a 
political debtor to a hundred thousand hard, hungry creditors, — 
his supporters. They have given him an advancement; and he 
must pay for it. He does pay for it. We pay for it. Seriously, 
what must become of a government whose every office-holder is 
dependent for his place upon the continuance of a party in power? 
The facts are known. The question is the argument. Is it not 
desirable, then, is it not a vital necessity, that this condition of 
affairs should be changed? The Nicholas plan does make the 
change. Under it, no president is elected as a party leader. He 
will not have to pay party followers. He will not have to turn 
good men out of office whether he will or no, simply because they 
voted for another man. No office-holder will feel that his term 
must expire with that of the president who appointed him. In 
short, * civil-service reform” will be accomplished without the 
inconvenience of aged incompetency. 

Under this head there is one objection to the plan which is 
valid. The president, although not elected as a national party 
leader, will still be the chosen chief of a more limited party, — 
the party of his own State. Will he not reward it too liberally ? 
Probably. It is only natural that he should do so. It is true 
that his appointments must receive the approval of a national 
senate, which is no longer his subservient tool, and whose inter- 
ests are opposed to his partiality ; but still that partiality would 
probably exist. No longer a party president, his appointments 
would be more freely condemned by public opinion than they are 
now; but, though the check would be effective, it would not be 
complete. 

(V.) There will probably be no irregularity or fraud in the 
proceedings of the electoral college. 

The difficulties in the way of combination have been already 
sufficiently alluded to. It remains merely to suggest the charac- 
ter of the men who will compose this body. The honor of beinga 
member of it, and the hope of securing the presidency through it, 
will always make it the goal of honest ambition. The uncertainty 
of election will effectually exclude the expensive candidacy of the 
calculating politician. It will certainly be a most respectable 
body as compared with any we now have. Is it likely that there 
will be fraud in it? 


Probably there has never been a time in our history when, 
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if all the State governors, or all the United States senators or 
representatives, or all the speakers of State legislatures, were 
met together under this amendment to elect one of their own num- 
ber to be president, they would not have done so fairly. Yet 
many of them have not been honest men. But, composed in the 
the most part, as this body would be, of men honest, capable, and 
with averse interests ; placed, as it would be, before an inter- 
ested but not an excited public, — fraud in its proceedings would 
hardly be possible. If it were, it would either be discovered or 
not discovered. If not discovered, it would be an evil, but not a 
ruinous one. If it were discovered, then — 

(VI.) Any irregularity in the proceedings of the college could 
be readily corrected by the Supreme Court, which would have the 
power to execute, as well as the authority to render, its decrees. 

There is one further objection to the plan which it may be 
well to notice. It is the only one of practical importance that 
has ever been offered, although it does not profess to touch the 
merits of the plan. 

It may be said that, however the plan may deserve adoption, 
the people will not adopt it. This may be true. It is a sad fact, 
if it is true. But is it true? Probably. If it had the vigor- 
ous support of two such earnest and able workers as the late 
Senator Morton, it would certainly be understood ; and, if under- 
stood, the controlling class of our people has sense enough and 
virtue enough and power enough to adopt it. The idea that the 
people cannot be brought to give up any part of their high pre- 
rogative of voting directly for the president is an idea akin to the 
common and cowardly surrender of all hope in our future. It is 
an error which has its foundation in the arrogation of all wisdom 
and virtue to ourselves. The average American voter may be a 
blind fool; but the American citizen, who really controls the 
_ policy of the country, is not. He is always as willing as we are 
to give up what can fairly be asked of him in the interests of his 
government. He has never failed to do it. If Congress will but 
take up the discussion of this plan, it will be at once understood 
by every clear-headed reading man in the country; and this point 
gained (unless many able men have mistaken its merits), it will 
prove amply able afterwards to stand by its own strength. 

_ Lovrsvinie, Ky. TEMPLE BoDLEY. 
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THE TURF FRAUDS AND THE DETECTIVES, 


THE case known as the “ Turf Frauds,” and closely following 
it the * Trial of the Detectives,’ have lately been served up to 
the amazed British public like a novel in two parts. The earlier 
cause was watched with much interest and satisfaction, by reason 
of the ingenuity of the frauds, and the singular betrayals of the 
weak and foolish sides of human eharacter. It was not too seri- 
ous to be entertaining. But the subsequent developments aroused 
very different sentiments. The exposure of the corruption of some 
who had long ranked high among the most trusted members of 
the public detective police force could not be witnessed with 
equanimity. Scotland Yard was reverenced by the comfortable 
Briton as one of the institutions of the realm; and he experi- 
enced a dread quaking and ghastly sense of general uncertainty, 
when he found that this much-respected protective organization, 
so fair and goodly heretofore in his confiding eyes, was in fact 
false-hearted and the snug abiding-place of the vulgarest forms 
of dishonesty. The story is a difficult one to throw into an agree- 
able or even into a tolerably connected narrative ; nor is it 
marked by any incidents of peculiar interest to the legal profes- 
sion. The trials ran their course smoothly enough, without giving 
rise to any important questions of law, or to any noteworthy points 
in the arguments of counsel or in the charge from the bench. The 
tale is simply of the conduct of an elaborate scheme of fraud, 
throughout which the detective police were in close and effective 
conspiracy with the swindlers whom it was their business to bring 
to justice. 

The most interesting character in the corps of knaves was 
Harry Benson. He was about twenty-nine years of age, and 
was said to be the son of a merchant of good standing and hand- 
some fortune, resident in Paris. Certainly, the acquirements and 
manners of the young man showed that he had enjoyed every 
advantage in the way of education and training: he was an ex- 
cellent linguist and a man of rare general cultivation in scholarly 
and social ways. These advantages served to adorn and improve 
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an intellect naturally quick, ingenious and penetrating. With a 
taste for all the amenities of life, and the power and opportunity 
to enjoy them in an honorable manner and by respectable means, 
there seems to have been conjoined an innate devil in the nature 
of the man, constantly and irresistibly impelling him to crooked 
courses. Apparently he preferred to attain by knavery the money 
which it seems that he could have had more surely, and even 
more abundantly, in an honest career; and he sought to gain ad- 
mission to pleasant houses as a mysterious unknown, rather than 
to take his natural place in the same circles by acknowledged 
right and in his proper character. But he always carefully 
cloaked his family connections, and the secrecy which his rela- 
tives and he himself have sought to preserve upon this point ap- 
pears to have been respected with more than usual courtesy by 
the inquisitors of the reporting corps. 

Benson’s first known exploit in rascality took place at the close 
of the Franco-Prussian war. He then appeared in London in the 
character of Maire of Chateaudun, seeking —and with success — 
to lay hands upon a portion of the charitable funds raised and 
distributed at the Mansion House. The tale of woe and disaster 
which he narrated, on behalf of his despoiled and starving fellow- 
townsmen, further caused many a private purse-string to be un- 
loosed for him in the rich and charitable capital. During his stay, 
which he prolonged for about two weeks, he himself certainly was 
not suffered to go either hungry or naked. Hospitable doors swung 
wide for hirf, and his knavish legs found an allotted space beneath 
the groaning mahogany of city magnates. Of substantial plunder 
he carried off with him upwards of £1,000. It is needless to say 
that the wretched citizens of Chateaudun were never made aware 
of this mission of their self-elected mayor. Yet the fellow was 
not, at this stage of his career, altogether devoid of a real sense of 
shame ; for, being caught within the grasp of the law, tried, con- 
victed, and sentenced to a year’s imprisonment in Newgate, his 
feelings were so wrought upon by the sense of his own condition, 
and of the disgrace which he had brought upon his family, that 
he sought to destroy himself by setting fire to the clothing of the 
bed on which he lay. He was rescued before death actually 
ensued, but not before he had undergone grave injury. Fora 
long time afterward his lower limbs were utterly paralyzed; and 
he was discharged from jail apparently a helpless cripple. It was 
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only by slow degrees that he acquired the power of moving about 
by the aid of crutches, and finally, though very painfully, with 
canes. From his success in this impersonation, it may be judged 
that he was not lacking either in audacity or plausibility. His 
aims were socially lofty, if they were morally knavish. His intent 
was to deal with men of rank and power, to move among distin- 
guished persons, and to plunder where there was abundance. He 
had a grand scheme for going to Egypt, connecting himself with 
the Khedive, and raising for that needy viceroy a loan, of which, 
it may be imagined, a liberal “ commission’ would have rested 
with this skilful financier. Upon the witness-stand he acknowl- 
edged this plan with an admirable gravity, but at the expense of 
peals of laughter from the crowd which thronged the court-room, 
and which seemed to find infinite amusement at the thought of 
Harry Benson “ floating” an Egyptian loan. 

When first discharged from Newgate, it would seem that he 
was still so far under the influence of the remorseful sentiments 
which had impelled him to suicide, that he made some efforts to 
lead an honest life. He undertook to turn his acquirements and 
cleverness into money, and advertised for occupation as a trans- 
lator, and a writer of articles for newspapers. The advertisement 
attracted the attention of one William Kurr, a skilful swindler, 
who had need of such an assistant. The result was that Benson 
was at first employed by Kurr, at a salary of five guineas per 
week, but was soon after taken into partnership, and given a 
share of the profits ; and thereafterward the two beeame trusty 
confederates in some of the most audacious and successful frauds 
which have been made public for many years past. 

William Kurr was a younger and a less cultivated man than 
his comrade, but was endowed with a rare daring, keenness, and 
tact. His power over other men is described as extraordinary. 
His ingenuity this tale will attest; and his good fortune 
through a series of years is startling. “ Turf frauds,” as they 
have come to be called, were his specialty, which he carried out 
through various forms of sham betting agencies. It is an odd 
glimpse of certain English customs which we get in the tale of 
his life for some four or five years before his conviction. He was 
wont to open offices for the making of bets at the various great 
annual horse-races. This business he sometimes conducted under 
simple firm-names, and sometimes he preferred to embody in a 
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sort of corporate style the beguiling word “insurance.” In all 
instances, the prospectus and advertisements assured the public of 
the singular skill and the exceptional and mysterious means of 
knowledge enjoyed by the projector, declared to be so remark- 
able that they could not possibly fail to be crowned with success. 
These agencies sprang up and anon disappeared with the rapid 
transitoriness of fungi; and, like fungi, they waxed marvellously 
fat during their brief existences. But the detectives were con- 
stantly in pursuit of them; and one Druscovich, an inspector at 
Scotland Yard, was especially efficient in causing the migrations 
of Mr. Kurr to be frequent, and his aliases to be correspondingly 
numerous. It taxes the credulity of intelligent men, at least in 
this country, to be told that such projects were the means of 
bringing, in very short periods, really large sums of money into 
the net of the conspirators. The word “ fraud” seems to glow 
all over them in the largest and most legible letters. But the 
gullibility of Englishmen seems boundless; and that wealthy 
nation, whose exchange so readily absorbs Turkish and Egyp- 
tian loans, to say nothing of the bonds of the worst railroads of 
the United States, furnished an abundance of moneyed dupes, 
quite unable to resist the singular fascination of betting, or 
rather of giving their money to unknown persons to stake for 
them in the blindest possible manner, and upon a class of hazards 
notoriously surrounded by the most finished and skilful forms of 
knavery. One is astounded at contemplating the existence of 
such fools with money in their pockets; but exist they did, and 
caused Mr. Kurr and his friends to prosper and to compass 
riches. 
’ We first hear of Kurr in 1873, when he was conducting one of 
his sham betting agencies in Edinburgh, under the firm style of 
Philip Gardner & Co. This was a comparatively simple scheme. 
Circulars and advertisements, skilfully distributed, invited the 
wise ones among the British public to bring in their money, to be 
used by this partnership in betting on the turf. Confident asser- 
tions of success were indulged in ; and an astonishing number of 
persons, distrustful of their own stars, took advantage of this 
easy means of staking and losing their money. The plan was 
at first to render accounts, showing profits ; then dividends, paid 
out of a portion of the receipts, served as a capital bait to draw 
in more and larger investments. Unfortunately, less favorable 
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accounts soon followed: the investors failed to receive dividends; 
and forthwith Philip Gardner & Co. became as invisible as a 
ghost at cock-crow ; but a substantial residuum of British gold 
rested in the pockets of the partners in the evaporated firm, and 
proved it to have been not wholly a myth. Scarcely had Gard- 
ner & Co. sunk out of sight in the northern part of the island, 
when Archer & Co. came into existence at the south, and opened 
offices in Adam Street, London, under the attractive title of “ The 
Systematic Investment Society.” Adam Street, however, was 
soon rendered an uncomfortable abode for these worthy people, 
by reason of the unkind suspicions of Inspector Druscovich, of 
Scotland Yard, who evinced a narrow-minded, but very obstinate 
and vigorous hostility to systematic investment, and compelled 
its projectors to migrate rapidly from London to Brighton, from 
Brighton to Edinburgh, from Edinburgh to Glasgow, and 
thence into space. Yet, in spite of the truth which lies hid in 
proverbs, or perhaps by reason of the entire lack of affinity be- 
tween these gentlemen and any form or kind of truth, as they 
rolled they gathered very large quantities of moss. Toward the 
end of 1875, a “Society for Insurance against Losses on the 
Turf” set up its signs in Gresham Street and in Moorgate Street, 
London. This looked like a genuine business enterprise, and 
was perhaps better calculated to deceive than either of the pre- 
ceding. But again the vexatious attentions of the detectives 
checked a promising scheme at a very early stage of develop- 
ment, and, as it happened, before much money had been made 
out of it. Two of the subordinates actually had the ill-luck to 
be arrested ; but there was a well-stocked treasury at the control 
of the confederates, by the aid of which the two culprits found 
bail, and thereupon promptly absconded. The chiefs, however, 
were still left, unknown and unsuspected. 

Erelong, their ambition, increasing pari passu with their expe- 
rience in their calling, induced them to map out the extensive 
scheme which ultimately led to their ruin. It is well known that 
of late years the French have been quite zealous in their imita- 
tion of the English horse-races, and have succeeded in breed- 
ing (from imported English stock, it is true) some fleet horses, 
which have outstripped, upon a few occasions, certain famous 
English competitors. With the mania for racing, the attendant 
mania for betting has pervaded certain ranks in French society. 
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But the Frenchmen having, in the first instance, bought their 
horses, seem destined also to buy their knowledge of the noble 
art of turf-betting, and to make the purchase at no very low 
price. They are greenhorns in the hands of the English sharp- 
ers, who have been educated upon the accumulated traditions of 
generations of betting-men. This rich foreign field promised an 
infinitely greater yield than even the liberal fools of his native 
country had furnished to Mr. Kurr ; and for a French enterprise, 
the familiarity of Benson with the language, tastes, and customs 
of the people among whom hé had been bred was invaluable. 

*‘ Le sport” is the phrase which, in France, largely includes 
all ideas connected with the broad business of horse-racing. 
The Sport, therefore, was adopted as the title of a newspaper, 
to be published in the interest of this enterprising fraternity, — 
properly described as a fraternity, since, besides Benson and 
William Kurr, several other rascals of less ability played inferior 
réles, and made themselves useful in the execution of details ; 
though we shall have little occasion to mention any, save the 
chiefs, or senior partners. The Sport was accordingly printed 
at Edinburgh. Like Minerva, it had no infancy, but burst upon 
the world in all the maturity of a long-established journal, bear- 
ing the imprint of “* No. 1713,” and crowded with sham adver- 
tisements, indicative of the large circulation which its long and 
deserving career had naturally secured for it. 

This venerable bantling at once devoted itself, with much 
assiduity and eloquence, to recounting the wonderful career, 
and admiring the astonishing virtues, abilities, and success, of 
one Mr. Montgomery. If Betsy Prig had not developed the 
distinguished nonentity of Mrs. Harris, Mr. Benson might have 
made himself illustrious by inventing Mr. Montgomery ; whom 
he used, with not less skill and effect, than the great monthly 
nurse used her incorporeal friend. Mr. Montgomery was a 
Cesar among the book-makers of England; with a brain which 
could have evolved the * Principia’ as an interlude amid the 
serious affairs of life, and a star which would have quite extin- 
guished that flickering asteroid of which Napoleon was wont to 
boast, Mr. Montgomery was able to make infallible calculations. 
He never betted without winning ; and he was accustomed to stake 
ums which would make a chancellor of the exchequer blink. But 
more beautiful to contemplate than either his ability or his success 
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was the virtue and excellence of his character. Great as he was, 
he was even more good than great. The noble manner in which 
he used his vast wealth quite eclipsed the paltry liberalities even 
of those who were generally accounted to be free-handed among 
the generous plutocrats of Great Britain. Among his feats, it 
was mentioned that he had at one time had the sum of £1,600 
placed in his hands as a sort of trust-fund for some charitable 
purpose. He had invested it in bets upon a horse at one of the 
races, giving his own insurance against loss, of which he was 
sufficiently confident there could be no chance. As a conse- 
quence of this wise investment of a charitable trust-fund, he had 
been able to turn over to the beneficiaries the vast sum of 
£80,000! How gloriously unlike those recreant trustees who 
dig in the earth, and hide their Lord’s money in first mortgages. 

Mr. Montgomery might soon have been expected to turn his 
attention to the payment of the British national debt, had it not 
been for that unfortunate tradition of the treasury which de- 
clares that the debt shall never be paid. The interest having 
been paid for years by taxes levied on intoxicating liquors, how 
appropriate now to reduce the principal by the proceeds of betting 
at horse-races! It was, perhaps, a little singular that the Brit- 
ish public had not heard more of Mr. Montgomery ; it was also 
odd that Mrs. Gamp’s friend had never assisted at an accouchement 
of Queen Victoria. Butin both these famous instances, no oppor- 
tunity for an expression of incredulity was vouchsafed. Knowl- 
edge was assumed: and an interrogatory would have made the 
inquirer ridiculous and contemptible for his ignorance. The pub- 
lic, if it had not heard much of Mr. Montgomery, his wealth and 
his beneficence, was at least assured that the book-makers of the 
turf were only too familiar with him ; and The Sport averred that 
he now found great difficulty in making bets, by reason of the 
dread prestige of success attached to his name. To bet with him 
was to lose. The book-makers would not give him any thing 
approaching to fair odds, in such awe did they stand of his in- 
fallibility. Whence it had come to pass that the unfortunate gen- 
tleman had, during the past year, found his winnings curtailed 
to the ignoble sum of £567,500; whereas, any other person 
betting as he had betted, and being able, which he was not, to 
obtain the fair going odds, would have realized no less than 
£736,500. 
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Justly disgusted at this state of things, Mr. Montgomery now 
proposed to conceal himself from the knowledge of the terrified 
book-makers, and to make his bets behind the cover of the 
name of some other person, to whom he would pay liberal com- 
missions upon all his winnings as compensation for the slight 
privilege he required. He wanted no money, — nothing save 
the loan of somebody’s name. In the improbable event of losses, 
of course he would pay them. 

The articles were written, the newspaper was printed ; and it 
remained only to find readers of the proper description. 

Apparently, such slight inroads as had been already made by 
the aid of Benson among the would-be sporting fraternity of 
France had been encouraging to the swindlers, who now, accord- 
ingly, made extensive preparations for circulating Le Sport 
(in a French translation) beyond the Channel. Benson trans- 
lated it, procured a French “ Departmental Directory,” and be- 
gan to go through it very carefully, selecting the names of those 
who, from title or description, might be supposed to be persons 
of property, and checking them off as he went along. To the 
addresses upon this list, specimen numbers of Le Sport were 
sent through the post-office. Very soon replies began to come 
in, with gratifying frequency. It was obvious that an attractive 
plan had been hit upon ; and now, in order to develop it, elabo- 
rate schemes of deception to entrap the more valuable dupes 
were devised. Cheques were printed, purporting to be drawa 
upon the “Royal Bank of London,” said to be situated at 
“ Acar Chambers,” Charing Cross. These were filled out occa- 
sionally for various large amounts, representing winnings upon 
which “ commissions” were payable, and were despatched to 
some victim who had lent his name, and who promised well. The 
commission might not be very large; but the profits of Mr. 
Montgomery were represented as enormous. Of course, there 
was no such bank, and there were no such chambers, any more 
than there was a Mr. Montgomery ; but the cheques were accom- 
panied with instructions as to the simplest mode of getting them 
cashed; and these instructions, being followed, prevented the 
truth from being disclosed. In the whole course of proceedings, 
cheques to the total amount of £80,000 to £90,000 were issued. 
Plainly enough, at these earlier stages the adventurers were playing 
a game requiring some capital, and involving some risk of serious 
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losses; but they had the forecast and the audacity belonging to 
the projectors of great business enterprises, and were not afraid to 
empty their mug of water into the pump, in order to release the 
machinery, and draw up succeeding bucketsful. The event vindi- 
cated their shrewdness. Prudent people might have been con- 
tent to take their commission, and depart therewith from the 
perilous speculation, glad to have picked their chestnuts out of 
the fire without having been scorched. But Kurr and Benson 
knew that prudent people would never be tempted to snatch at 
chestnuts so situated. They knew that ninety-nine per cent of 
their correspondents would certainly be people with an irresisti- 
ble hankering after betting; and they rightly anticipated that 
such persons would not long be content to accept meagre “ com- 
missions” upon the enormous profits so steadily accumulated 
by another beneath their very eyes, and actually in their very 
names. So it came to pass, very naturally, that letters began to 
come in, enclosing sums of money, or containing propositions 
for engaging Mr. Montgomery to invest certain amounts for the 
benefit of the owners, according to his singular and infallible 
instincts. Such propositions were not repudiated; Mr. Mont- 
gomery was a kindly man, and would help another to turn his 
little into much. 

Among applicants of this character, we have especially to deal 
with the Countess Marie Cecile de Goncourt, of the Chateau Gon- 
court, in the department of the Marne, who has had the honor of 
standing as a sort of godmother to a grand swindle, commonly 
called, after her, the ‘* De Goncourt fraud.” She was among those 
to whom the post-office brought specimen copies of Le Sport. 
She became interested in Mr. Montgomery, and entered into cor- 
respondence. In time, she lent her very respectable name, and 
received delightful cheques on the Royal Bank of London, at 
Agar Chambers, Charing Cross ; then she coveted a share in the 
principal of such enormous spoils, and sent over money to be in- 
vested accordingly. When first she proposed to remit funds for 
investment in this manner, it was forthwith reported to her that 
arrangements had been made whereby it could be satisfactorily 
risked, under the auspices of the infallible Montgomery, with a 
* sworn book-maker.” How, why, or to what purpose “ sworn,” 
the Countess could perhaps not have told in definite language, 
had she been asked ; but the adjective was happily thrown in to 
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confer an air of profound and rigid honesty upon the transac- 
tion. It was one of the minute and admirably skilful touches in 
which Benson was an adept. In the same way, he always ad- 
dressed his fair correspondent, of course unknown to him, as 
“ Monsieur,” — thus avoiding any little sense of indelicacy which 
a high-bred lady might feel in being engaged in turf-betting. 
Gently feeling his way, he ultimately ventured tender allusions 
to his wife and children, whom he perhaps regarded with none 
the less fondness because they happened to be creatures of his 
own fancy, never seen outside of that same limbo of idealities in 
which Mr. Montgomery himself was confined. But the device 
won the confidence of the good Countess. 

Eight hundred pounds soon arrived in a French cheque, to be 
risked with “ Jacob Francis,” the mysteriously ‘* sworn ’’ book- 
maker ; but, unfortunately, by the time it arrived, Mr. Francis 
had closed his book against all bets of less than £2,000. The 
Countess was informed of this, and promptly sent over the balance, 
which came safely to hand. Mr. Montgomery, however, seemed 
suddenly to become timid, and to feel an extraordinary desire for 
protecting, against all possibility of loss, the noble lady who had 
trusted so profoundly in his skill and good fortune. Certain as he 
was, of course, to win, he now proposed to make assurance doubly 
sure, by placing the money with a betting man, described as an 
“insurance book-maker.” This pleasing, if not very intelligible 
phrase and kind advice commending themselves to the under- 
standing of “ Monsieur,’ £2,000 more followed hard upon the 
preceding £2,000; the reason for the further remittance being, 
that the “insurance book-maker” would have no dealing with 
any less sum than £4,000. Scarcely had this arrangement been 
consummated, when a change of the races from Doncaster to Ayr 
involved an increase of the amount to £5,000, since no smaller sum 
could be used satisfactorily at Ayr. The abundant promises 
and glowing pictures of her correspondents seem to have given 
the Countess no less satisfaction and confidence than the cheques 
on the Royal Bank had at first inspired. She sent to them, within 
a very short period, further sums, till she reached the grand total 
of £10,000! 

Perhaps it was imprudent in them not to rest content with 
such abundant plunder; but why accept £10,000, if £20,000 
or £30,000 could be had for the asking? So they asked now for 
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enough to make up the balance to £30,000. They had acquired 
some knowledge of the Countess’ character in the course of their 
correspondence ; and they had not miscalculated her credulity. 
She was quite as willing to send the larger sum now demanded 
as she had been to send its predecessors. Unfortunately, how- 
ever, she could only raise so great an amount by the aid of her 
banker and her notary. These gentlemen, upon hearing her 
story, became ignobly suspicious concerning the great and good 
Mr. Montgomery. The notary even came to London, and put 
himself in communication with a skilful and pertinacious solicitor 
there, one Mr. Abrahams. The fact that the whole was a fraud 
was at once made apparent; the services of the detectives at 
Scotland Yard were called in; and the pursuit of the con- 
spirators was entered upon. It was the beginning of the end. 
The unwelcome foray of the Countess and her men of the law 
had one effect, which, righteous as it was, can hardly be contem- 
plated without regret. It broke up a charming domestic estab- 
lishment. The busy haunts of men had the strongest attractions 
for Kurr; but his more sensitive and cultured ally had little taste 
for turmoil. An aristocrat by nature, Benson had assumed, so 
far back as 1871, the name of Comte de Montagu. He used it, 
by his own admission, “ for social purposes, and for the purpose 
of getting into society in a false name and title.” He paraded 
his distinguished alias both in Paris and in Brussels, and in both 
places he secured success. He lived “in very good style, keeping 
carriages and horses,” using upon his cards sometimes his own 
name, sometimes his assumed title, as best suited him at the 
moment. He represented himself as belonging to a noble family, 
and in Brussels he passed himself off as the son of a general 
officer. Afterward, he selected the goodly names of Montego, 
Marquese, and Murat, always keeping the initial M. When now 
wealth began again to pour in to reward his toils, he retired to a 
beautiful villa, called Rosebank, at Shanklin, in the Isle of Wight. 
A more lovely and romantic region no poet could desire. Here 
he surrounded himself with those comforts which his elegant soul 
craved. He lived, not perhaps ostentatiously, but in a handsome | 
style. He had his body-servant, and he kept his carriage. He 
found his way into the best society of a neighborhood which 
abounds in persons of taste and good breeding. His gentlemanly 
address, his admirable education, many accomplishments, and 
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clever, agreeable conversation enabled him to overcome success- 
fully the obstacle to social success which was interposed by the 
lack of any knowledge of his antecedents. Indeed, he managed 
this matter with his usual adroitness, and so contrived it that the 
very fact of the total ignorance concerning him redounded to his 
advantage. What is morg romantic, what character is more com- 
mon in the pages of novelists, than that of the distinguished 
political refugee, residing incognito in some foreign land? Does 
not every one know that Europe is full of these interesting 
creatures, and does not everybody long to enjoy the excitement 
of actually meeting and knowing one of them? Benson now, 
with consummate tact, seemed to suffer this notion to become 
prevalent concerning him, rather than by any overt means to seek 
to introduce such a theory. It was a réle neither difficult nor 
disagreeable for him to assume; and, with that nice aptitude for 
realism which he ever displayed, he occasionally carelessly per- 
mitted a fine pocket-handkerchief to be seen, having a coronet 
and the initial M embroidered in the corner. Those who noted 
this circumstance, and reflected upon his intimate acquaintance 
with all things French, could not fail to be convinced that he 
was a member of the French noblesse. Their vanity was tickled 
by a sense of their detective shrewdness; their love of the 
romantic was captivated by a mystery in which they themselves, 
by virtue of their acquaintance with the hero, seemed to be bear- 
ing a part. So Benson was received and caressed as everybody 
would like to receive and caress a French marquis, and was 
leading a charming semi-rural, social, intellectual, innocent 
life, when suddenly that wretched bona fide specimen of French 
nobility, the Countess de Goncourt, appeared untimely upon the 
scene. 

At once, a hasty scattering took place. East and west, and 
north and south, the conspirators fled fast. For a short time, a 
very lively game of hide-and-go-seek was played throughout the 
British Isles. The culprits enjoyed, as will be seen hereafter, 
exceptional means of knowledge and opportunities for escape. 
But they stumbled over their own good luck, so to speak. Their 
over-boldness, by reason of precisely these exceptional advantages, 
together with the great amount of the booty which they had 
won, proved to be the causes of their ultimate total discomfiture. 
In a surprisingly short time, one after another of them was cap- 
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tured. Kurr was caught in Islington. He came out from a 
house, and was pursued by a policeman who was “ shadowing ” 
him. A brisk run ended in his peaceable surrender. Benson 
and two more got away to Holland, and might have made good 
their escape, had it not happened that, in the hurry of their sepa- 
rate departures, they had had no opportunity to determine upon 
the names under which they should travel. The manner in 
which the two inquired for Benson at a hotel in Rotterdam, 
in their efforts to come together, aroused suspicion. All three 
were arrested, identified, and returned to England in accordance 
with the extradition treaty. They were brought across the 
water by a squad of police-officers, under the control of Drusco- 
vich, the detective, who was afterward accused and convicted 
of complicity in the frauds of his prisoners. He kept a sharp 
watch upon them, however, during the voyage, and gave them 
no chance to escape. Indeed, he could not do that. As he said 
to Benson, he had done all he could for them, and now they must 
look out for themselves. He also told Benson that his pursuers 
first got upon his track by reason of some letters which his love- 
sick servant had been writing to the girl of his heart at Shanklin. 

Kurr had very little money upon him when he was captured ; 
but Benson had a large sum in his pockets, and another large 
sum sewed into a belt which was found around his waist. Other 
sums were still lying in the banks where they had been deposited 
by the swindlers ; and in the end the police recovered altogether 
some £10,000, which was paid over to the Countess de Goncourt. 

The prisoners were tried together in the Central Criminal 
- Court, before Baron Huddlestone, the trial beginning April 12, 

1877. There was a variety of counts in the indictment; but the 
charge was, substantially, that the prisoners feloniously forged and 
uttered a cheque purporting to be drawn on the Royal Bank of 
London, Charing Cross, by ** George Simpson,” payable to the 
order of and indorsed by ‘* Charles Jackson ;” there being in 
fact no such bank and no such persons. The facts already nar- 
rated were, in substance, established at the trial by the prosecu- 
tion, which was conducted by the Solicitor-General, Sir Hardinge 
Giffard. The prisoners had no evidence to adduce in their own 
behalf. The industry of the government counsel had traced 
their every movement and proceeding with a minute accuracy, 
which rendered their guilt a matter of demonstration. A feeble 
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effort at a technical legal defence was made by Mr. Willis; but it 
amounted to nothing save a waste of time, and provoked the judge 
to remind the learned counsel that in old times the judges had 
been wont to dine at twelve o’clock, noon, which was regarded 
as a “ jocose reference ”’ to the length of the learned gentleman’s 
argument upon an utterly untenable point of law. His Lordship 
declared forgery to be the false making of a written instrument 
for the purpose of fraud and deceit; nor did he regard it as 
necessary that the defendants, or any one of them, should have 
executed, or even been present at, the manual act of writing 
such an instrument: it was sufficient if it was shown that the 
writing was done in the course and as a part of the fraudulent 
scheme and transaction in which they were all engaged. Of the 
forging he could entertain no doubt; though of the uttering he 
declared himself not certain, since that act, according to the plan, 
was not to be done within Great Britain. The jury retired, and 
soon returned with a verdict of guilty against all the defendants. 
They had sufficient discretion to take his Lordship’s hint, and not 
to base their verdict as against any of the prisoners on the ground 
of the uttering of the forged instrument. This was fortunate, 
inasmuch as uttering was an offence not covered by the extra- 
dition treaty with Holland ; and had a prisoner, surrendered by 
the Dutch government, in accordance with a demand made under 
the treaty, and based upon a charge of forgery, been afterward 
tried, convicted, and sentenced on the charge of uttering, —a 
crime for which his extradition could not have been demanded 
from that government,—a nice question of international law 
might have been raised, to the advantage of very undeserving 
men ; substantially the same question, though slightly different 
in form, which was lately so keenly agitated between the United 
States and Great Britain in the cases of Lawrence and Winslow. 

The tender-hearted Countess, who had borne her testimony 
against the prisoners at their trial, but who seems to have had no 
very harsh feelings towards them throughout, out of regard, per- 
chance, for Benson’s “ wife and children,” was actually persuaded 
to address to the court, on their behalf, a plea for mercy. But 
Baron Huddlestone did not seem much moved by the generous 
entreaties of the injured and forgiving lady. He sentenced Ben- 
son to fifteen years of penal servitude, Kurr and two others to 
ten years of penal servitude, aud a fifth conspirator to eighteen 
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months’ imprisonment at hard labor. These sentences they are 
now expiating ; but Benson reports that he has found strength 
and consolation in constant prayer. 

Thus far matters had gone satisfactorily enough to the public 
at large. A case of rascality, commonly described as “ romantic,” 
had been developed, for the entertainment of the newsmongers. 
The knaves had been circumvented, detected, captured, com- 
pelled to disgorge, and were now in prison. This result led toa 
comforting sense of the admirable quality of the machinery 
whereby fraud is overmastered in Great Britain. Altogether, 
there was a pleasant excitement ending pleasantly. But erelong, 
it appeared that there was less satisfactory matter behind, and 
that the sentencing of Kurr, Benson, et al., was but a way-station, 
not the terminus. The name of one Meiklejohn had been 
brought out at the trial of the conspirators, in connections not 
wholly unprovocative of suspicion. Now Meiklejohn had, until 
very lately, — until just before Madame de Goncourt came to 
London, — been a member of the detective force at Scotland 
Yard, a highly trusted member, and as such he had a reputation 
as sensitive as ever the spouse of a Cesar was cursed withal. 
Attention was called to his relations with the convicts ; investi- 
gation of a minute and thorough character ensued, and the Brit- 
ish public were soon made aware of the singularly disagreeable 
circumstance, that all was not as it should be in Scotland Yard,— 
that the force of skilled detectives, to which even the government 
was known occasionally to resort in matters of grave importance, 
which existed as the possible protector of every capitalist and 
merchant in the realm, contained an unknown number of mem- 
bers in league with some of the most daring and successful 
depredators, who for a long time past had made booty of the 
property of honest men. Few discoveries could have been more 
odious; but it had been made, and the trial of the suspected 
culprits in the criminal courts became an unwelcome necessity. 

The Treasury Department assumed the burden of the prose- 
cution. The preliminary investigation — a long, clumsy, discursive 
proceeding — shocked the community by its disclosures, and satis- 
fied everybody concerning the facts, without, however, definitively 
proving any thing. The more formal proceedings followed, 
when, on Oct. 24, 1877, John Meiklejohn, Nathaniel Druscovich, 
William Palmer, and George Clarke, detective police-officers, 
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and Edward Froggatt, solicitor, were set at the bar of the Cen- 
tral Criminal Court, indicted for unlawfully conspiring to assist 
certain persons to commit divers offences and frauds, and to pre- 
vent the discovery of such offences and frauds, and to thwart the 
course of the law and of justice. The Attorney-General, Solic- 
itor-General, and three other gentlemen of the long robe, in- 
structed by the Solicitor to the Treasury, represented the Crown ; 
while an array of no less than ten barristers undertook the de- 
fence of the accused. 

Not the least interesting participants in the drama were the 
previously convicted conspirators, who now came forward, under 
guard, in their prison raiment, to bear ignoble witness against 
their quondam comrades in guilt, and to narrate minutely the 
whole story of their crime. Without their assistance, it would 
have been utterly impossible to make good the charges against 
the officers ; with their assistance, this became a comparatively 
simple task, provided only that the jury could be persuaded to 
believe the tale of such felon witnesses, who evidently had a 
strong motive, in the hope of clemency, for bearing testimony, 
whether true or false, against the detectives. That Kurr and 
Benson were wicked enough to swear to groundless charges was 
admitted ; that they were clever enough to forge an elaborate 
and connected plot could hardly be denied. The prosecuting 
counsel could not expect to obtain credence for them, unless they 
should be corroborated by further evidence in the material parts 
of their testimony. It would be something, of course, if their 
narratives should tally. Yet it was unquestionable that all the 
efforts of the wardens had not prevented their holding secret 
communication with each other since their incarceration ; and, 
though this communication might be supposed not to have been 
sufficient to enable them to prepare themselves thoroughly in 
concert, yet the precise amount was unknown, and it was barely 
conceivable that they might have done so. 

They had resorted to various shrewd expedients for corre- 
spondence, which they now acknowledged ; for instance, Kurr 
had sent a considerable number of letters out of Newgate by 
the hands of a person whom he called a “ pseudo-solicitor.” 
“That is,” said he, “I invented a solicitor who was not a solic- 
.itor at all.” Another plan for communicating from cell to cell 
was to stick letters to the heels of the wardens’ boots. To what 


VOL. XII. 29 


YUM 


446 THE TURF FRAUDS AND THE DETECTIVES. 


‘extent these devices had been successful, or what other schemes 
might have been resorted to, could not be accurately known. 
It would, however, make much too long a story to give the evi- 
dence of the convicts in connection with the corroborative mat- 
ter; and we must rest content with the opinion of the jury upon 
the sufficiency of the corroboration and the credibility of the 
witnesses. 

The first of the detectives to fall from the path of honesty 
appeared to have been Meiklejohn. So far back as 1872, in the 
days of the firm of Philip Gardner & Co., this officer formed the 
acquaintance of Kurr, and began to render him important and 
corrupt services. A part of the expenses of Gardner & Co. were 
£100 paid to Meiklejohn. Afterward, when Archer & Co. came 
upon the scene, this same informant continued to purvey his 
valuable intelligence. One of his letters, written to William 
Kurr, and put in evidence, was as follows: — 


“Dear Bitt,— Rather important news from the North. Tell H.S. 
and the young one to keep themselves quiet. In the event of a smell 
stronger than now, they must be ready to scamper out of the way. I 
should like to see you as early as possible. Bring this note with you. In 
any circumstances, the ‘brief’ [¢.e. warrant] is out. If not, it will be; 
so you must keep a sharp look-out.” 


Archer & Co. paid Meiklejohn no less than £500, which he 
used in purchasing a house, No. 202 South Lambeth Road. The 
bank-notes were traced from Kurr to the solicitor who acted for 
the vendors of the house. 

But as the schemes of the conspirators became more extended, 
they grew anxious to secure the assistance of other members of 
the detective force of higher rank, and an especial onslaught 
upon the integrity of Chief-Inspector Clarke was determined 
upon. It will be remembered that two of the sub-conspirators 
(so to describe them) had been arrested and admitted to bail, — 
and had thereupon absconded. To one of these two men, Wal- 
ters, by name or alias, Clarke had written a letter, requesting an 
interview. That there was at the time any guilty complicity 
upon the part of Clarke does not appear; nor would there seem 
to be any mischief in the letter, save for the fact that Clarke was 
excessively anxious to recover possession of it, and was willing to 
do a great deal in order to compass the return or destruction of 
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the original paper. It was, perhaps, susceptible of dangerous 
misconstruction. Upon their knowledge of this letter and the 
Inspector’s anxiety concerning it the conspirators based their 
plans for assailing his integrity. 

Benson, who was at this time living at Shanklin, under the 
assumed name of Yonge, succeeded, through the intervention 
of & common acquaintance, in persuading Clarke to visit him. 
The bait which he held out was his power to give information 
concerning the Walters and Murray matter, —a subject doubly 
interesting to Clarke, both in his official and his private capacity. 
But Clarke appears to have acted quite properly: he obtained 
leave from his chief to go to Shanklin; he stayed one night, had 
along interview with Benson, refused to accept £5 which Ben- 
son urged upon him to meet his expenses ; returned, and reported 
to Commissioner Williamson that Yonge was a blackguard or 
swindler, and an invalid. Even according to the accounts given 
by Kurr and Benson themselves, they had no easy task in their en- 
deavors to corrupt Clarke. They tortured him cruelly concerning 
the letter, and by their mysterious conduct concerning it they 
doubtless increased his nervous and overwrought anxiety to 
recover it. They had it photographed ; and Kurr, who was skil- 
ful in the imitation of handwriting, copied it with such accurate 
verisimilitude that they even deceived Clarke himself, by show- 
ing him the copy as being the original; and for some time he 
failed to detect the deceit. They behaved as if the document 
were of supreme importance to him, which was probably not in 
fact the case, though he had become so unduly excited concern- 
ing it. 

But, though Clarke did refuse the money offered to him by 
Benson, an arrangement not devoid of suspicion seems to have 
been entered upon between the two. They were to correspond ; 
but it was agreed that all letters written by Clarke to Benson 
should be either destroyed or returned to the writer, and that all 
letters written by Benson to Clarke should be destroyed. The 
agreement, however, was not faithfully observed, and many of 
the letters of each were forthcoming at the trial. There is noth- 
ing in them clearly and incontestably inculpating Clarke; but 
there is much to give rise to suspicion of corruption on his part. 
-In one instance, for example, Benson expresses himself as being 
“anxious to pay my debt to Mrs. Clarke.” Of course, allusions 
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to that unfortunate letter which Clarke so longed to recover 
abound. The first trip to Shanklin having been made in April, 
on June 22 Clarke again visited the friend whom he had de- 
scribed as either a blackguard or a swindler ; and this time Ben- 
son swears that he forced upon the detective the sum of £50, 
and that he promised to give him as much more. There is no 
corroborative evidence to show that these statements of the con- 
vict are true, and that any money was actually paid by Benson to 
Clarke, except what may be seen or suspected to lurk in the lan- 
guage of a letter written shortly after by Benson to Clatke, and 
expressing a desire for a secret meeting in London, at which the 
writer might take advantage of the opportunity to acquit himself 
of “ the balance due you.” 

On July 23, 1876, Kurr and Benson, then engaged in complet- 
ing their preparations for the De Goncourt fraud, met Meikle- 
john at a dinner at the Cannon Street Hotel, and secured from 
him an introduction to certain of the employés in the post-office. 
This was essential to them; because they wished to have early 
information, in the event of orders being issued to stop any of the 
letters coming to their addresses from France, —a fate which, of 
course, was to be expected when, in due course of time, their 
fraud should be on the eve of exposure. The two knaves under- 
took to explain the scope and details of their scheme to Meikle- 
john; but the police-officer did not wish to vex his brain with 
any thing so intricate: he trustfully left the complications to be 
worked out by his confederates, and contented himself with 
christening the plan, which he could not comprehend, as “ the 
medley,” by which nickname it was often afterward referred to. 

Druscovich, a chief inspector at the Yard, appears to have 
been the most restless thorn in the side of the conspirators. He 
was evidently a very efficient and active officer, ranking high in 
the service, thoroughly trusted, and having withal a peculiarly 
keen scent for these betting frauds, which seem to have been a 
sort of specialty with him. He it was who had so remorselessly 
pursued Gardner & Co. and Archer & Co., and who bid fair in 
due time not only to break up the firm, but to lay hands upon 
the copartners. The services, both positive and negative, which 
he could render, if only he were so minded, would be invaluable. 
But, unfortunately, he seemed an honest man, and unapproachable. 
Meiklejohn, however, who seems to have had a profound belief in 


YUM 


THE TURF FRAUDS AND THE DETECTIVES. 449 


the possible wickedness of all men, undertook the ignoble func- 
tion of tempter. Utterly corrupt himself, the hired and cheerful 
confederate of the rogues whom he was in duty bound to appre- 
hend, he seems to have entertained no scruple in doing his best 
to inveigle and corrupt his honorable comrade. Opportunity 
soon offered. Unfortunately, the somewhat niggardly scale of 
compensation adopted for the detectives left them too often hard 
pushed for money. Druscovich had been in the servicesthirty- 
seven years, yet his salary was only £276. Upon this he had to 
maintain his family in a decent way. With the closest economy, 
he could hardly keep them in as good shape as a skilled mechanic 
could keep his wife and children. Yet all around him tempta- 
tions to dishonesty beset his path. Every description of rascal, 
making money out of every sort of easy knavery, stood ready to 
use the most seductive arts of persuasion to induce the police- 
man to accept a bribe, which certainly that policeman sorely 
needed. It seems not so much surprising that he should have 
yielded at last to the artful chicanery of men so much his supe- 
riors as were Kurr and Benson, as that he should previously have 
lived honestly for thirty-seven long years amid such tainted sur- 
roundings, and subject to such unremitting pressure of temptation. 
As ill-luck would have it, just at this juncture it fell out that, in 
the very hour of a peculiar need, the villain Meiklejohn was at 
his elbow, whispering evil promptings, of which, also unfortu- 
nately, the true nature was not altogether apparent. Probably a 
direct bribe would at this time have been refused by Druscovich. 
But he was in financial difficulties. He must raise £60, or a 
relentless creditor would sell out his household goods, and 
turn his family forth upon the street. Most melancholy strait! 
The unfortunate officer bemoaned his wretched dilemma, and 
wished rather than expected aid from any of his comrades, all 
as ill-paid as himself. Meiklejohn saw and seized the chance 
thus offered for inserting the edge of the wedge. He would 
procure the £60: a friend stood ready to lend it! Druscovich 
was infinitely relieved and grateful ; yet he did not quite under- 
stand why a person wholly unknown to him should do him such 
afavor. His keen detective instinct could not fail to suggest to 
him some covert motive, not far removed from the truth. But 
when he hinted at it, Meiklejohn ridiculed the idea. Druscovich 
could not but reflect that he could see no evil in the proposition, 
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whatever he might suspect ; he was asked to do nothing dishon- 
orable ; plainly enough, if he ever should be so asked, he could 
scout the request. Then, he needed the money sorely ; wife and 
children pleaded to their husband and father. He took it ; he had 
aright todo so; he did nothing dishonorable: yet an instinct 
forewarned him truly that it was the first step on a dangerous 
road. 

So fae, the conspirators were well pleased, though the end of 
actually corrupting or * squaring” Druscovich still remained to 
be accomplished ; and the method of doing so was discussed in 
many an anxious interview between Kurr, Benson, and Meikle- 
john. The latter was villanously industrious in the scheme, and 
at last reported progress. About Aug. 22, 1876, he wrote to 
* Dear Bill,” appointing a meeting between him and * Dustman,” 
at the Swan public-house, Clapham Road, at eight o’clock that 
evening. So * Bill” and “ Dustman,” intending thereby Kurr 
and Druscovich, encountered each other at the Swan, and had a 
long interview, in which another important step was made towards 
entrapping the detective. Unfortunately, Kurr was the more 
astute man of the two. Kurr acknowledged that he and his 
friends had on foot a little scheme, not strictly in accordance 
with the statutes of the realm, it must be admitted, since it con- 
travened some sections of the Betting Act, but, nevertheless, not 
in itself of a criminal character, — nothing at which the moral 
sense of Druscovich need revolt. In short, they intended to open 
a betting-house. All that was wanted of Druscovich was to see 
to it, so far as he should be able, that no information should be 
laid against them at Scotland Yard. It was plausibly represented 
as no very heinous matter; and £25 was at last forced upon 
Druscovich (so Kurr testified), though in spite of some relue- 
tance and resistance on the part of the officer, who could not be 
drawn into dishonesty without much remorse and struggling. 

The De Goncourt plot was now substantially completed. 
Offices were taken in Northumberland Street, Charing Cross, in 
convenient and audacious proximity to Scotland Yard. The 
firm-style was “ Brooks & Co.” Kurr had, or testified that he 
had, an interview with Clarke, who just about this time returned 
from a professional trip in search of a criminal upon the Conti- 
nent. He did not fully unfold the scheme to Clarke, but gave 
him to understand that the name of Montgomery would figure 
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largely in the transaction; that it concerned racing; and that 
the quarter from which the symptoms of danger might be ex- 
pected first to appear would be France. In order to enable 
Clarke, who was of a cautious nature, to render the needed as- 
sistance without committing himself by any writing, it was 
astutely arranged that Kurr should address a number of envel- 
opes to himself, and give them to Clarke; and, whenever there 
should be tokens of peril, Clarke should put into one of these 
envelopes a piece of blank paper or blotting-paper, and send it 
by mail. Kurr says that at this time he gave Clarke £50 in 
gold coin. For nearly four weeks after this, the conspirators were 
in glorious luck, and are believed, during this short period, to have 
secured about £15,000. But on September 25, as Kurr was 
driving home in his gig, like a prosperous gentleman after a day 
of honest and satisfactory industry at his office, he was encoun- 
tered by Druscovich, who had unpleasant tidings from Meiklejohn. 
A“ big job” of £10,000 had just come in from Paris, and had 
been launched at Scotland Yard, under the auspices of a so- 
licitor, — one Mr. Abrahams. It was not yet certain that it con- 
cerned *“ Brooks & Co.;”’ but it behooved Kur and Benson to 


have early information of the fact. On arriving at home this 
same evening, Kurr found an envelope awaiting him, addressed 
in his own handwriting. Upon opening it, the token of alarm 
dropped out, —a piece of blotting-paper. Forthwith the warned 
man sought the friend who had conveyed the warning. What 


follows can best be told by clipping a piece from the report of 
Kurr’s evidence : — 


“TI saw Clarke, who said he expected me earlier. He told me some- 
thing had come in from France. He said, ‘I am frightened and alarmed. 
Have you changed the notes yet?’ I said,‘ No: will it be safe to change 
them now ?’... He said, ‘I think it will be all right, if you lose no time, 
and change them to-morrow.’ He said,‘ You must not go to any of the places, 
as somebody will be sent there to-morrow.’ He said, ‘It will look funny, 
after going there so long, to have them stopped. Can you account for it?’ 
I said, ‘I will send in some notices to get the letters sent on to Newmar- 
ket.’ Clarke said, ‘Do something.’ I said,‘ Who has got the case?’ 
Clarke replied, ‘ Druscovich ; is he all right?’ I made some reply to that, 
which I cannot recollect, and left. Next day, I and some of my confeder- 
_ ates went to Northumberland Street ; we packed the things up, and left. 
On the night when I saw Clarke, I drove back in Porter’s cab to Newing- 
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ton Green, and threw a stone through Benson’s window; but I did not see 
him. I also wrote to Druscovich the same night to make an appointment 
to see him at ten o'clock the following morning, under the archway of the 
Charing Cross Railway, close to Northumberland Street. I also received 
from Druscovich on that day a letter, which I returned to him. It made 
an appointment at the same time and place that I had mentioned. When 
I met him, I said, ‘ That swindle does concern me.’ He was very excited, 
and said, ‘I know; I have been piped off.’ That means that he was being 
followed or watched by another detective. I did not, however, believe him at 
the time. He told me he did not know whether they had stopped the notes. 
Then he walked away very sharply. He said, ‘ I have told you now ; and you 
will have to look out for yourself.’ . . . The drafts on the Crédit Lyonnais 
which I received I took to a money-changer named Reinhardt, in Coventry 
Street. On the night of the 26th of September, I stayed at my own 
house. The next day, I went to Derby, where I saw Meiklejohn at his 
office at the Midland Railway. I said,‘ There is something turned up; 
and you must come to London, and see Druscovich.’ I told him we had 
been getting a lot of money from France. He said,‘ Have you seen Drus- 
covich?’ I said, ‘Yes; but I can get no information from him. I got all 
the news from the old man,’ — meaning Clarke. He said, ‘ We have to do 
all the work directly the stink comes. How did the old man take it, — did 
he funk it at all?’ I said,‘ Yes, he did; he called my attention to the 
fact of our leaving the places suddenly.’ He said, ‘I suppose you have 
left all the joints ?’— meaning the offices where the swindle was carried 
on. I said,‘ Don’t you think Mr. Williamson will be suspicious about 
this?’ Meiklejohn replied, ‘ He’s a calf; he'll never tumble to it for a 
thousand years.’ (Laughter.) He said, ‘ I'll come up, and set it straight 
for you. I will send a telegram to Druscovich, asking him to meet 
us at St. Pancras. We went up by the 5.10 train. Meiklejohn told 
me he had telegraphed to Druscovich. We got to London about 8.30 
p.m. We saw Druscovich on the platform where the train came 
in. . . . Druscovich said, ‘I suppose you'll go to America now?’ I said, 
‘No.’ Druscovich said, ‘I must arrest somebody over this job.’ I said, 
‘ Arrest me, if you like.’ He said,‘I think I will.’ He said, ‘ You have 
not been seen at any of the places, have you?’ I said,‘ No. He then 
said, ‘ Will you be in Fleet Street at one o’clock? and I will send Clarke 
or some one else to arrest you.’ I said, ‘I can’t wait about Fleet Street all 
day; I have got to attend to the changing of the notes.’ (Laughter.) I 
said, ‘ Come to my house at nine o'clock, and arrest me there.’ Druscovich 
said, ‘ Very well.’ I asked him whether he had all the numbers of the 
notes which were stopped. He replied that he had not. Druscovich then 
left, for a moment or two; and I said to Meiklejohn, ‘ Go and find out all 
about it.’ Meiklejohn said, ‘I will see you to-morrow, and tell you the num- 
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bers of the notes that are stopped.’ I had, in point of fact, never been to the 
addresses of the book-makers, nor to Reinhardt’s; so that I could not have 
been identified at any of those places. I went home on the night of the 
27th, and went out the next morning at nine o'clock. If my house had 
been searched, there was nothing there to connect me with this fraud at all. 
On the 28th, I saw Meiklejohn at the King Lud, at the bottom of Ludgate 
Hill. He produced a piece of paper, and said, ‘I have got the numbers of 
those notes.’ ” 


Many little incidents would go to show that Druscovich had 
been a reluctant sinner from the beginning, and had, by steps 
which he hardly appreciated as he took them, finally reached a 
position which inspired him with terror and remorse. Observing 
his present nervous and excited condition, and the reluctance 
with which he furnished further information, the conspirators 
could not but entertain some dread lest he should betray them ; 
and, doubtless, he was strongly tempted to do so. 

With admirable promptitude, * Brooks & Co.” broke up their 
camp in Northumberland Street ; Kurr keeping himself out of sight 
in London, while Benson, with some of the subalterns, hastened to 
the North. Their errand was to get their booty into the shape of 
Scotch bank-notes. They had made too much to put it into coin, 
unless they could travel attended by a train of wagons; and the 
numbers of the notes issued by the Bank of England are all recorded 
when the notes are paid out, and apparently are. also custom- 
arily recorded afterward by all private bankers and money- 
changers who deal them over the counter. Consequently, there 
was a chain of evidence which might be followed up successfully, 
should these English notes not be worked off by the conspirators 
very quickly ; they must do this, or else they would be left with 
the notes in their possession, indeed, but not daring to use or 
offer them anywhere. Their gains would be practically * de- 
monetized.” Their only resource seemed to be to get their assets 
into the shape of Scotch bank-notes, since the Scotch banks are 
not accustomed to number their notes; and, consequently, there 
is no way of tracing the specific pieces of paper. 

This also will explain the anxiety of Kurr to get at the num- 
bers of the bank-notes which were known to the officials, and 
had been stopped. He could then telegraph this information to 
_Benson ; and Benson could hold these back to the last in making 
‘his exchanges. The great importance of this is obvious; for, if the 
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fact that the holder of certain specified notes was suspected of hay- 
ing come by them dishonestly should be privately notified, from 
the Bank of England or from Scotland Yard to the various banking- 
houses throughout the United Kingdom, it would be a danger- 
ous matter to present any of these notes for deposit or exchange at 
any bank counter. It would be very desirable that Benson should 
work off all his other notes first, and withhold until the latest these, 
which might imperil his safety, and which, therefore, he might be 
compelled to abandon and lose, or to keep for an indefinite period. 
But Druscovich, by his reticence, increased greatly the distrust and 
alarm which Kurr had already begun to entertain concerning him. 
It required much pressing before the wavering detective could be 
induced to betray his information. At last, it was wormed out 
of him by Meiklejohn, who had been tempter-in-chief to his offi- 
cial comrades from the beginning. From Meiklejohn, the transit 
was speedy through Kurr to Benson in Scotland. But Drusco- 
vich put a high value upon the aid which it cost him such a 
struggle to furnish; and the convicts declared that they were 
obliged, about this time, to make him the further payment of 
£200; which was sent to him in gold coin, hidden in a cigar-box, 
and purveyed through the ever-ready hands of the general pimp, 
Meiklejohn. 

It is, perhaps, hardly worth while to follow the movements of 
Benson and his confederates at the North, in the course of their 
efforts to get their notes exchanged. Suffice it to say, that 
they met with admirable success. On October 3, news reached 
Scotland Yard that some of the notes, known by their numbers 
to have been among those paid over to the conspirators by the 
banker who had cashed for them Madame de Goncourt’s drafts, 
had come back to the Bank of England from the Clydesdale 
Bank. Such a clew, promptly followed up by detectives who 
were in earnest, might have led to the arrest of the crimi- 
nals; but Druscovich and Clarke, instead of telegraphing at 
once on October 3 to the Glasgow police, giving them this 
basis, and directing them to follow up the investigation, pre- 
ferred to write a letter, which could not be received till the next 
day, and which, when received, only gave the names of Mont- 
gomery, Ellerton, and some others, as probably connected with 
the matter. But by the time that this tardy and meagre informa- 
tion had reached Glasgow, the birds had flown. Benson's party 
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had already got all their notes changed; and, with the safer 
money to the amount of £14,500 in their pockets, they were 
now on their return southward. The notes which Benson 
brought back with him were issued by various Scotch banks ; 
but by far the greater part of them were notes of the Clydesdale 
Bank, of the denomination of £100 each. On October 4, Benson 
gave to Kurr a cheque of the British Linen Company for £300, 
which Kurr got cashed in gold ; and Kurr says that on this same 
day he had a long interview with Clarke, and gave him a bag 
containing one-half of this amount in sovereigns. 

Kwr and Benson now went to Brighton, and stayed there quietly 
for about ten days; when they were disturbed at seeing a hand- 
bill, which the energy of Mr, Abrahams had caused to be circulated, 
offering a reward for the discovery of the cabman who took Ben- 
son from the railway station on his arrival in London from the 
North. Kurr at once hastened to London to talk over this mat- 
ter with Inspector Clarke; and, according to his own account, 
he was so far successful in his purpose that, at an interview with 
Clarke and another of the defendants, — Detective Palmer, — it 
was arranged that a constable named Von Tornow should be de- 
tailed to investigate and report concerning this cab matter. Von 
Tornow’s business, of course, was to find out nothing, and this 
he accomplished with much success; though, while he was en- 
gaged in his difficult mission, he appears to have encountered 
Kurr, and to have had his palm tickled with the touch of some 
ten or fifteen sovereigns. This was a cheap job, and satisfacto- 
rily arranged ; but the greed of another of the conspirators was 
about to furnish a dangerous assistance to the honest ones among 
the pursuers. 

When Kurr and Benson came back from Brighton, they occu- 
pied quarters at the Castle and Falcon Hotel. Thither, two days 
afterward, came down to them Meiklejohn, and asked for more 
money. He modestly proposed the sum of £2,000 as about the 
proper reward for his valuable and untiring devotion to the inter- 
ests of the conspirators. This wholesale slash into their profits 
was by no means relished by Kurr and Benson, who, after all, 
were no more at the mercy of Meiklejohn than he, in turn, was in 
their power. So they offered him a comparatively insigniticant 
sum, and finally compromised with him for twenty-five per cent 
of his first audacious figure. Yet they seem to have finally set- 
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tled his fee in a friendly manner, in spite of so great a reduction. 
Meiklejohn apologized for asking so much, and said he would not 
have required it, were it not for his desire to give his children a 
good edacation ; and Benson accompanied the officer upon his 
departure for Derby, where was now Meiklejohn’s residence, 
But, as ill-luck would have it, the detective took with him hig 
£500, in the shape of five Clydesdale Bank notes of £100 each. 
Now, though these notes were not numbered, and so could not be 
accurately traced, yet the fact that the turf-swindlers were in 
possession of a large number of them, of the denomination of 
£100 each, had been made public ; and people had been requested, 
by advertisements and otherwise, to be on the lookout for any 
unknown individual who might seek to pass such notes. With 
singular recklessness, this skilled detective now hastened to ex- 
pose himself and his friends to danger, and to furnish important 
evidence against himself in the event of suspicion and arrest. 
He perpetrated the first, and perhaps the only, thoroughly care- 
less and stupid blunder which was committed by any one of these 
clever and artful rascals, from the beginning to the end of the 
story. On the very day after he had received his payment, hav- 
ing occasion to go to Manchester, he went into a money-changer’s 
office there, to get one of his £100 Clydesdale notes changed. 
The man, having seen the advertisements concerning this sort 
of money, inquired the name and address of his customer. 
Meiklejohn gave a false name and address, and then came out 
and narrated what he had done to a comrade and brother-officer. 
The proceeding resembles the dementia which the gods send 
upon those whose fate has been sealed. The fourth day after- 
ward (October 24), he gets a second Clydesdale note for £100 
changed at Leeds. On his return, he mentions what he has 
done to Benson. The cleverer rogue is greatly incensed at 
the clumsiness of his confederate, and reproaches Meiklejohn 
severely for his “utter folly ;” but Meiklejohn makes light of 
the whole matter, and says he can easily shut off all inquiry. It 
was too late, however ; and his confidence was unwarranted. His 
irrevocable act was to cost him and all his fellows their liberty and 
their reputation. It was the beginning of the thread which ran 
all through the labyrinth, to the very centre and heart thereof. 
Some person at Leeds found out that a £100 Clydesdale bank- 
note had been changed there, and wrote to Superintendent Wil- 
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liamson, at Scotland Yard, mentioning this important fact. It so 
happened that at the time when this letter, in due course of the 
mails, should have reached Scotland Yard, Superintendent Wil- 
liamson was away, and Druscovich was in charge of the office, 
with the duty of opening all letters which should arrive addressed 
to his chief. Clarke was there also, and in any temporary absence 
of Druscovich would have been authorized to open any such letter. 
That this letter ever arrived there can be no proof, though cer- 
tain it is that the Superintendent never saw it, nor upon his return 
did he hear any thing of its contents. But some time afterward 
he had another letter from the same writer, expressing surprise 
that no notice had ever been taken of his first communication. 
Then Superintendent Williamson made rigid, but fruitless, in- 
quiries. The only light ever thrown upon the fate of this miss- 
ing epistle was contained in the statement, made at the time by 
Meiklejohn to one of his co-conspirators, that such a letter had 
been put by the Dustman (i.e. Druscovich) “behind the fire.” 
Three days afterward, we hear that Druscovich received from 
Kurr another £100, and a present of jewelry for his wife. 

It is somewhat interesting to know that at this very period, 
when the pursuit after them was at its hottest, and they were in 
hiding, with their pockets full of money which they dared not 
use, these men were so confident and daring, that they were 
actually engaged in arranging the plan for a new fraud, to be 
entered upon in Edinburgh. Meantime, while concocting this 
further scheme, they were also devising plans for working off 
their Clydesdale notes ; and in this endeavor it must be acknowl- 
edged that they became somewhat over-bold. They went to Alloa, 
near the Bridge of Allan, from which neighborhood Meiklejohn 
came, and where his father still lived. There Meiklejohn met 
them, and introduced them to the manager of the Alloa branch of 
the Clydesdale Bank. Probably they counted upon this introduc- 
tion saving them from suspicion ; for they at once opened accounts 
with the branch bank, depositing large sums in their Clydesdale 
Bank notes, Kurr using the name of Giffard, and Benson calling 
himself by his old Isle of Wight name, Yonge. 

But Mr. Abrahams was capi very important and compro- 


mising information; and evén the unwilling detectives were in 
_ danger of being actually compelled to open their eyes, and to see, 
discover, and arrest their guilty confederates. Whether the where- 
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abouts of Benson were precisely known by Druscovich and Clarke 
does not conclusively appear, but there seems to have been a the- 
ory at Scotland Yard that he was at Shanklin. Kurr’s address, 
however, was better known; and, on November 10, under his 
name of Giffard, he received a telegram: “ If Skanks is near the 
Isle of Wight, let him leave at once and see you. A letter fol- 
lows.” The letter failed to reach the hands for which it was in- 
tended ; for, before its arrival at its destination, Kurr and Benson 
had been frightened away. It was afterward recovered, and pro- 
duced on the trial. Part of it was so oddly worded as to be 
scarcely intelligible ; but it very distinctly warned the conspira- 
tors that they were known to have been in Edinburgh within the 
day or two last past, declared that * things begin to look fishy,” 
intimated a fear that the whereabouts of Benson might be dis- 
covered at the Isle of Wight, and suggested that it might be well 
for Kurr to see the writer. This telegram and this letter were 
shown to be in the handwriting of Detective Palmer. Another 
letter was also sent, addressed to William Giffard, at the Bridge of 
Allan. The address was in the handwriting of Kurr. The con- 
tents of the envelope were only a piece of blotting-paper, on which, 
in a printing-letter hand, were written the words, “* Keep the lame 
man out of the way atonce.” Newsalso came by telegram to Kurr, 
that Druscovich, whose destination had been suddenly changed 
from Shanklin, had been despatched to the North. Kurr was much 
disturbed by this last piece of information ; for, if Druscovich 
should arrive promptly at the Bridge of Allan, it would be impos- 
sible for him to be so utterly blind as not to see Benson’s trail. 
However reluctantly, the detective would be actually compelled to 
take notice of circumstances which would oblige him to recognize, 
and probably to follow up and arrest, the criminal, even though 
that criminal might be the officer’s nearest and dearest friend and 
relative. So Kurr did his best to turn Druscevich aside. He 
sent a telegram, which caused Druscovich to stop at Edinburgh 
upon his way; there Kurr saw him, and offered him £1,000 not 
to go at all to the Bridge of Allan; but Druscovich asserted that 
this was an impossibility. Go thither he must, or become him- 
self an object of suspicion. But he undertook to do as little as 
possible when he got there; and most faithfully he carried out 
this programme. ‘The skilled detective stepped among the traces 
of the criminals with masterly caution, avoiding all recognition of 
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them, so far as was possible, and showing a superb carelessness 
and stupidity concerning such facts as were forced upon his 
knowledge. His obstinate blindness was altogether admirable ; 
but why it did not excite more remark among those who wit- 
nessed it, one can hardly comprehend. 

So, for a brief time the two swindlers had a short respite, and 
were able to get out of Scotland. Unfortunately for them, they 
were obliged to leave without getting from the bank at Alloa the © 
amount of their deposits there. To secure these sums, they drew 
two cheques, and gave them to an old comrade of theirs, called 
Murray, to get cashed. It was a service of some peril ; and Mur- 
ray was to be rewarded, if successful, with £500. He was not 
successful, however ; but, on the contrary, he was arrested.. Yet, 
strange to say, no sooner had the government grasped this clew 
than they let it go again: Murray was released by an order from 
the Procurator-Fiscal, and Kurr and Benson could again breathe 
more freely. These two rested for a comfortable time at Meikle- 
* john’s hospitable and sheltering house at Derby, seeking, mean- 
time, information from Inspector Clarke as to what ports were 
watched. They learned that no instructions for their arrest had 
been sent to Ireland; and thither, accordingly, Benson and his 
valet hastened. For some unexplained reason, however, Benson 
did not sail, resting content with despatching his servant. This 
man carried with him sundry letters and telegrams signed by 
Benson and bearing addresses to persons and places in England. 
These were to be forwarded by the servant from New York, so 
soon as he should arrive there; and it would then be easy for 
Benson to have them brought to the notice of the detective force 
and seized, whereby the belief would be promoted that he had 
escaped to the United States, and pursuit would be given over. 

Soon afterward Benson returned to London, and by the good 
offices of Meiklejohn was reunited to his friend Kurr. Then it 
was planned that he should get over to Holland; and there was 
reason to suspect — though this could not be proved by admissible 
evidence — that he learned from Inspector Palmer that it would 
be safe for him to embark in a certain steamer for Rotterdam. 
He did so, and got away safely. Kurr, who was not as yet a 
marked man, remained in London, and busied himself in efforts 
. to get their booty into safer and more convenient shape. And 
now the corrupted detectives might breathe more freely ; they had 
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done all in their power for their comrades, and it seemed as 
though what they had done had been sufficient. They had con- 
veyed their covert warnings, and had gone about with eyes and 
ears obstinately closed, to very good purpose. But, as has been 
seen, it did so happen that information of a fatal character about 
this time reached other members of the Scotland Yard force, and 
resulted in the capture of the swindlers and in the chain of 
events which led to the trial of the detectives and to the develop- 
ment of the facts already narrated. All were convicted, save 
Clarke; and though he escaped with a verdict of acquittal, yet a 
cloud of suspicion has inevitably fallen upon his name. Were 
the witnesses against him better entitled to credit, it is not im- 
probable that he would have shared the fortune of his co-defend- 
ants. But the evidence borne by the convicts against him was 
not sufficiently sustained by independent matter of corroboration, 
and the jury were obviously unwilling to find a verdict against a 
man of long-tried and hitherto irreproachable character, upon the 
naked statements of convicted villains. So Clarke escaped, while 
to the rest were meted out their respective sentences, — to each 
two years of imprisonment at hard labor. 

The doings of Mr. Froggatt, the solicitor, who was tried, con- 
victed, and sentenced with the rest, naturally fall into the shape 
of a sort of postscript to the main narrative. The practice of 
this estimable gentleman seems to have been chiefly the defend- 
ing of persons brought to trial upon criminal charges. He ought 
to have been popular with his clientage of this somewhat un- 
savory description, for his zeal in their behalf would seem to have 
been liable altogether to o’erleap the bounds of discretion ; nor 
could the poor fellow who had the misfortune to stand in the 
dock be expected to entertain any strong sense of repulsion 
towards a counsel who would undertake to save him, even at the 
expense of imperilling himself. Froggatt was first applied to 
by Murray to assist in recovering certain of the £100 Clydesdale 
notes from a party to whom Murfay had handed them over for 
the purpose of getting them changed, and who had stopped them. 
In this Froggatt was not successful, for the reason that Murray 
had an invincible repugnance to taking the necessary step of 
appearing before a magistrate. But the solicitor so far won the 
confidence of his client, that Murray, according to his own state- 
ment, made a clean breast of it to Froggatt, and told him that 
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the notes were the proceeds of certain turf swindles. So far from 
being discomfited by this intelligence, Froggatt at once mani- 
fested his loyalty to his client, by offering to introduce him to 
certain persons who would buy the dangerous notes. While the 
trading was going on between these parties and Murray, Froggatt 
stood by. Nothing, however, came of it, since the purchasers 
demanded so great a discount, that Murray declined to close with 
them. But there was, apparently, no ill-feeling, for the whole 
party adjourned to a restaurant and drank wine together. Then 
Froggatt himself actually consented, after some haggling, to buy 
one note himself, giving for it £90, and retaining, besides the dis- 
count, £5 more for his “ costs.” At the trial, his counsel tried 
to explain this away, by saying that the £100 was paid him for 
professional services. Next, Froggatt was employed to defend 
Murray, who, in his persistent endeavors to work off the Clydes- 
dale notes, at last got himself arrested. Then came news of the 
arrest of Benson, with his comrades Bale and Frederick Kurr (a 
brother of William Kurr), at Rotterdam ; and at once Froggatt 
was consulted as to what could be done in their behalf. Ata 
conference, in which he bore a chief part, there was suggested a 
singularly daring move, which was afterward carried out, and 
narrowly missed being successful. A telegram was sent to the 
police at Rotterdam: “‘ Find Morton (i.e. Benson), and the two 
men whom you have in custody are not those we want. Officer 
_will not be sent over. Liberate them. Letter follows.” This 
was signed ‘Carter, Scotland Yard.” It had been at first pro- 
posed to sign it with the name of Superintendent Williamson ; 
but for some reason this was not done. It appeared that Frog- 
gatt wrote out the rough draft of this telegram, but that the 
draft which was furnished to the operator, bearing the signature 
of “Carter, Scotland Yard,” was written by some subordinate. 
When this ruse failed, it was decided that Froggatt should go 
over to Rotterdam and * square ” the magistrate. William Kurr 
pronounced that a small sum would “square” any magistrate in 
Holland; though, as Mr. Solicitor remarked, upon what trust- 
worthy basis he founded this opinion concerning the character of 
Dutch magistrates does not appear. So Mr. Froggatt went over 
to Rotterdam, armed with a corruption fund of £50. Whether 
the magistrate was resolved to astonish William Kurr by being 
virtuous, or whether he despised so meagre a bribe, offered as the 
30 
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price for three successful swindlers, is not made clear; but cer- 
tain it is, that in a few days Froggatt returned, without having 
effected his purpose. 

He had, however, had sundry interviews with the prisoners, 
and had undertaken to reassure Frederick Kurr that there was 
a very good chance of their getting out of the mess; “ there 
being a little mole at work under the ground. You understand 
what I mean,” he said; “I cannot explain myself further.” 

Unfortunately for himself, however, he had learned from Bale 
and Frederick Kurr of the existence of certain dangerous mat- 
ters of evidence against them. In their flight from London, 
they had left behind them at their lodgings a letter of evil pur- 
port, and the French “ Directory’ which had been used by Ben- 
son in addressing his foreign letters and circulars. In this 
volume, Benson had jotted off in his handwriting the names of 
the intended victims. He had not gone all through it; and, at 
the point where he had stopped, he had written “ Finis.”” It was 
hardly possible to value this book too highly: as the prosecuting 
counsel remarked, without this volume in the hands of the gov- 
ernment, there would probably have been no prosecution for the 
De Goncourt frauds. Immediately upon his return to London, 
Froggatt got William Kurr to drive him to the lodging-house 
where these articles had been left, hoping to rescue them before 
they should be seized by the myrmidons of the law. In this 
important mission, however, he was disappointed ; for a police- 
officer had preceded him, and had carried off the coveted docu- 
ments. Something else, however, was found, which Froggatt 
thought it best to take away, and for which he gave the landlady 
a receipt, signed with his own proper name and address. On 
this expedition, the two comrades stopped for a few minutes at 
the house where Kurr was living. An ex-policeman was lounging 
about there, supposed to have it in charge to watch for the 
swindler. This man asked Froggatt who Kurr was; and Frog- 
gatt replied, ‘Oh, that is Bill Smith, the great trotting man. 
He has come out to give me a spin.” 

Once more we may believe, though it is not proved beyond a 
possible doubt, that Mr. Froggatt sought to do his clients a good 
turn, with a self-forgetfulness not always to be found in a solicitor. 
Mr. Flintoff, the landlord of Brooks & Co., at the preliminary 
examination, testified to the identity of Kurr. He afterward 
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asserted that Froggatt came to him, and offered to give him £50 
if he would retract this evidence at the trial, and declare himself 
to have been mistaken in his man. This proposition Flintoff as- 
serted that he repudiated. Froggatt, on his part, charged Flintoff 
with having come to him, and offered to declare himself unable 
to identify William Kurr, provided he could receive £50. Frog- 
gatt says that he indignantly rejected this proposition ; and forth- 
with he took out a summons against Flintoff, before one of the 
city magistrates, making this charge against him. But, when the 
charge was investigated, Flintoff was acquitted. Flintoff did not 
appear well upon the stand. Compounding with creditors in every 
variety of form appeared to have been his most profitable means 
of livelihood ; and, among other pleasing remarks, he frankly ad- 
mitted that he * didn’t care a straw for the administration of jus- 
tice.” Precisely where the truth lay between these two delectable 
gentlemen, it is not in our power to determine. But Kurr, with 
profound baseness and ingratitude, turned upon the man who had 
run such risks to help him, and testified in corroboration of 
Flintoff. Kurr said that, after Flintoff had given evidence 
against him, Froggatt was very angry, and said, “ Ought we 
not to have that old Flintoff lagged?”’ to which he (Kurr) 
replied, ** How will you do it?” and Froggatt said, ‘ Oh, I 
will bring a charge of perjury against him, and prove it by myself 
and my clerk.” Benson's testimony in this matter was rather 
favorable to Froggatt, but did not amount to very much. 

Setting aside this last matter of accusation against Froggatt, 
which cannot be regarded as absolutely proved against him, the 
question will arise as to whether, upon the other facts, he was 
guilty of any crime known to the law; was he engaged in a 
conspiracy to shield guilty men, and defeat the process of the 
law? It must be admitted that he was not to blame for having 
become the confidant of his client, Murray, in the matter of 
the Clydesdale notes. But when afterward he assisted Murray 
in the attempt to dispose of the stolen property, it will not be 
denied that he exceeded his duty as a solicitor. Yet since that 
attempt failed, resulting in nothing but some fruitless talking, 
it seems to follow that no independent crime was committed by 
Froggatt. The same may be said of the proposal to ‘ square” 
the Dutch magistrate ; not only did nothing come of it, but the 
contemplated act was to be done in a foreign country. The tele- 
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gram was not actually despatched by him; only its substance 
was agreed upon in conclave, he being present ; and the telegram 
failed to effect its object. The effort to secure the * Directory ” and 
the letter was a failure; but the false statement, made upon that 
same expedition to the policeman, might not improbably have 
been useful to Kurr. Whether the attempt to bribe Flintoff had 
been made or not, was for the jury to decide ; and, whatever 
may have been their opinion under the circumstances, it can 
hardly be denied that, regarded as an isolated fact supported by 
independent evidence, this could not be considered to be proved. 
Yet did not all of these facts, taken together, involve Mr. Froggatt 
in the conspiracy — none the less a. conspiracy, because it was un- 
successful —to shelter men known to him to be guilty? And 
did not he aid and promote this conspiracy by unlawful means, 
although he did not, in any of his several endeavors, achieve 
success ? 

He declared that he had the opinions of eminent barristers 
that he had not exceeded what counsel may lawfully do for a 
client. On the other hand, it was denied that any such opin- 
ions had, in fact, been furnished to him; and probably they had 
not. The Attorney-General argued very clearly that, though 
Froggatt could not be blamed for acting for Murray after he 
knew that the Clydesdale notes were dishonestly come by, yet 
that it was altogether unlawful for him to assist his client to dis- 
pose of his ill-gotten gains. This was quite outside of the duties 
and privileges of counsel. Neither was it a solicitor’s business to 
lie, as Froggatt had lied, at Kurr’s house. An evasive or unsatis- 
factory reply might be given to a question which ought not to be 
put to retained counsel; but a direct falsehood is not justifiable 
upon any sound theory of professional relationship. But the full 
weight of the Attorney-General’s wrath was reserved for the 
attempt to get hold of the “ Directory ” and letter. Concerning 
this, he spoke with much vehemence. “It was not,” he said, “a 
solicitor’s business. No doubt his business was, by all legitimate 
means, to endeavor to secure the escape of his men; but it was 
not his business to take measures for the suppression of evidence 
with a view to getting them out of their difficulties.” This view 
of this especial act of Mr. Froggatt’s does not seem incontestably 
correct. Is it to be called “suppression of evidence,” if a coun- 
sel does not leave all the items of evidence which can be gath- 
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ered against his client lying about just where they may have 
fallen, and where they must inevitably be discovered by the prose- 
cution? There was nothing surreptitious about what Froggatt 
did. The book and the letter were the property of his clients, 
On their behalf, and with an unquestionable right to represent 
them, he went to request the return to him of their property. 
The Attorney-General argued, in substance, that because that 
property would be useful to the Crown, therefore the counsel for 
the defence ought not to have sought to interfere with it, or to 
prevent the Crown from obtaining it. It is difficult to appreciate 
this argument. If it is sound, it would be also difficult to see 
why it would not have been equally the duty of the solicitor, had 
this “ Directory” and letter been voluntarily forwarded to him 


by the landlady, to refuse to receive them, and to send them in 
to the government. This course would be undeniably absurd ; 
yet the landlady had no right of disposition over the property, 
except to deliver it to the owners or to the agent of the owners. 
If she could properly, at the request of her former lodgers, send 
it to Froggatt, she could also, at their request, deliver it to him; 
and, if he could lawfully receive it from her, he could also 


lawfully ask her for it. We should be loath to take a lax view 
of professional ethics ; but we should not be alarmed at finding 
ourselves compelled to defend Mr. Froggatt upon this especial 
item of charge. However, without this, there was, perhaps, 
enough to condemn him. “ Not only,’’ summed up the Attorney- 
General, ** has he endeavored to aid Murray in passing these notes ; 
not only has he bought one of them; not only has he assisted 
in the concoction of the false telegram to Rotterdam ; not only 
has he sought to destroy the most damning piece of evidence 
against the convicts,— but he has actually attempted to bribe 
one of the principal witnesses against the principal offender.” 
The jury were impressed by this catalogue, — which might have 
been lengthened, — as they could hardly fail to be, and brought 
in a verdict of guilty. Whereupon, Mr. Solicitor Froggatt was 
sentenced to expiate his too great zeal for his clients by two 
years’ confinement at hard labor. 

The course of these two trials gave rise, at their close, to much 
comment and moralizing. The utter incapacity of the detective 
force to cope with men of the calibre of Benson and Kurr could 
not fail to be noted with alarm. Nor did it seem surprising that 
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a better class of men could not be secured upon that force, when 
the gross inadequacy of their compensation was considered. 
Another cause of disgust was the inadequacy of the statutory 
penalties. All those convicted at the second trial received the 
same sentence; namely, two years’ imprisonment, with hard 
labor, —no light punishment, certainly, since Lord Cockburn 
says that a man of ordinary constitution cannot endure more 
than eighteen months at hard labor. Yet it was felt that some 
discrimination ought to have been made; that Meiklejohn, who 
had been not only a criminal, but the tempter to crime,—who had 
sinned long, consistently, deliberately, and excessively ,—deserved 
vastly more punishment than the reluctant Druscovich, who had 
walked backwards into wickedness, with his face constantly 
turned toward virtue, and making desperate efforts to stay his 
course ; vastly more punishment also than Palmer, who was not 
shown ever to have received a bribe, ever to have had any close 
or established relationship with the convicts, or even to have 
known any one of them by sight. But the sentence given was 
the extreme which the law allowed; and the judge thought that 
the least of the criminals deserved it, and he could give no more 
to the worst. The general feeling, however, seemed to be very 
strong that a breach of official trust must be followed by much 
heavier penalties. 

The “inordinate protraction ” of the trials was also spoken of 
with reprobation ; and it was said that this feature was almost 
sure to result unfavorably to the accused, since the jury could 
not be expected to remember and sift the evidence with sufficient 
accuracy. It may be acknowledged that the indictment, which 
contained no less than two hundred and twenty counts, was of 
preposterous length, and not creditable to the condition of the 
criminal law. But as regards the trials themselves, the foregoing 
criticisms do not seem to be altogether correct. ‘The protraction 
of a trial for the purpose of laying the whole matter so plainly and 
fully before the jury as to eliminate all possibility of doubt, and 
with the result of inducing certainty in place of a high degree of 
probability, is not objectionable, but the contrary. This was 
precisely what was done in these two causes. In two-thirds the 
time actually consumed, the prosecutors might have secured a 
conviction with the righteousness of which people generally 
would have rested content. But in the time which they did see 
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fit to take, they succeeded in effecting what may fairly be re- 
garded as a demonstration. When the evidence for the govern- 
ment was all in, the case was substantially concluded. The guilt 
of the accused was not made so probable that they could not 
expect any benefit from a doubt: it was proved. The defence 
had substantially nothing to say: no really valuable testimony to 
present, no really strong argument to advance. 

Again, the doctrine that the jury cannot carry the evidence 
clearly and critically in their minds receives a remarkable con- 
tradiction from the verdict in the latter of these two trials. 
Clarke was acquitted. Now, the guilt of Clarke was just as 
much a matter of demonstration as the guilt of any of the other 
detectives, save only for one important fact. The evidence given 
by the convicts against Meiklejohn, Druscovich, and Palmer, in 
itself conclusive, if it could be believed, was at various points 
corroborated by other circumstances. The evidence against 
Clarke, no less conclusive, if it also could be believed, received 
no material corroboration. The jury drew a nice distinction; 
they were trying five men together; they kept the evidence 
against each one separately in their minds, and required cor- 
roboration in respect of each individually, as if at an independ- 
ent trial; they refused to argue that the convicts, appearing 
by corroborative facts to testify truly as against four, might 
therefore be assumed to testify truly as against the fifth; they 
refused to find Clarke guilty, unless the evidence as to him, 
individually and separately, quite independent of an inference of 
truthfulness to be drawn from the presumable truth of the evi- 
dence given against his co-defendants, could receive sufficient 
corroboration. It did not; and it showed no small degree of 
nice observation and careful memory on the part of the jurors, 
that they could observe and act upon this fact, since the evidence 
against all the defendants went in together in the shape of a 
connected story, so interwoven and so consistent in itself that 
the process of dissection which the jury had to perform was 
very difficult, even though they enjoyed the aid of the counsel 
for the defence. 

The action of the jury in refusing to give credence to the evi- 
dence of co-conspirators, unless independently corroborated, was 
_ Claimed in the Tichborne case to be the law of the land. No 
such claim was made in this case. But substantially the same 
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result was reached by reason of the fact that counsel upon both 
sides admitted that at least by the traditional and very proper 
practice of the criminal courts conviction should not follow the 
uncorroborated testimony of an accomplice. It was only by 
Statute of 6 & 7 Vict. that the previously existing disability of 
felons to give evidence in a criminal cause was done away with. 
Prior to that legislation, Benson and Kurr could not have taken 
the stand at all. The course of the trial is strong evidence in 
favor of the wisdom of such legislation. But the course of both 
trials shows with much force the gross injustice of the rule which 
shuts the mouth of the accused man. It was a cruel sight, at 
least upon the supposition of the possible innocence of the ac- 
cused, to see the detectives obliged to sit by in profound silence 
while such clever intriguers and utter villains as Benson, Kurr, 
and the rest were giving their odious testimony. The very 
elaboration with which the government is wont now to prepare 
such a case makes it all the more impossible for the defendant to 
secure justice save by his own testimony: he alone can meet and 
explain the innumerable petty details; and it is seldom that one 
can rest satisfied with the result of a trial where this opportu- 
nity is not furnished. Especially is one struck with this in a 
trial like that of the detectives, where four or five men are set on 
one side against four or five upon the other; and the first party, 
although known to be villains, are allowed to say all they will, 
and the second party, though presumably honest men, are not 
permitted to utter a word. Nor are these reflections weakened 
in their force by the knowledge that the witnesses naturally 
expect to gain a remission of severe penal sentences, provided 
their evidence — or rather the result of their evidence, for by 
its result they may expect its value to be determined — shall 
seem worth such a reward. 

JouNn T. Mors, Jr. 
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In this country, at least, it is still an open question, whether 
a person who honestly does that which appears to him to be law- 
ful, right, and proper, but which, in point of fact, is in violation 
of a law which punishes the act as a crime, can properly be con- 
victed. Perhaps the point cannot be better stated than by refer- 
ence to two opposing cases, — both recent, both occurring in 
tribunals of great respectability, — appearing to be decided with 
equal deliberation, and upon facts so nearly identical that it will 
be difficult to point out any substantial difference. 

By the 71st section of the General Statutes of Massachusetts, 
chapter 88, it is provided that “the keeper of a billiard room or 
table . . . who admits a minor thereto, without the written con- 
sent of his parent or guardian, . . . shall forfeit ten dollars for 
the first, and twenty dollars for each subsequent offence.” 

The case of Commonwealth v. Emmons: was a prosecution 
under this statute, in which “it appeared that, at the time of the 
alleged offence, the supposed minor was almost twenty years 
old, and fully grown, and did business independent of his 
parents ; and the defendant offered evidence, which the judge 
excluded, that when the alleged minor came to the room the 
defendant asked him whether or not he was a minor, saying 
that if he was so he must not enter, and he replied that he was 
of full age.” Exceptions to the rule excluding the evidence 
offered were overruled by the Supreme Court. “The evidence 
excluded was immaterial,” said the court. ‘It did not tend to 
prove or disprove any essential fact. It did not show, or have 
any tendency to show, either that the alleged minor was of age, 
or that the defendant did not admit him to the billiard room kept 
by him. Nor was it material to show that the defendant did 
not know, or have reason to believe, that the alleged minor was 
under age. The prohibition of the statute is absolute. The 
defendant admitted him to the room at his peril, and is liable to 
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the penalty, whether he knew him to be a minor or not. The 
offence is of that class where knowledge or guilty intent is not an 
essential ingredient in its commission, and need not be proved.” 
The court cites its own prior decisions in Commonwealth y. 
Boynton,! where a defendant charged with selling intoxicating 
liquor in violation of the statute replied that he had no reason to 
suppose, and did not believe, the liquor sold to be intoxicating ; 
in Commonwealth v. Farren® and Commonwealth v. Waite,? where 
parties charged with selling adulterated milk in violation of the 
statute, and setting up the same defence, were nevertheless held to 
be guilty. In Boynton’s Case, Judge Hoar, in reply to the argu- 
ment of hardship, said: “The salutary rule that every man is 
conclusively presumed to know the law is sometimes productive 
of hardship in particular cases. And the hardship is no greater 
when the law imposes the duty to ascertain a fact. It could 
hardly be doubted that it would constitute no defence to an 
indictment for obstructing a highway, if the defendant could 
show that he mistook the boundaries of the way, and honestly 
supposed that he was placing the obstruction upon his own land.” 
In Waite’s Case, in answer to the suggestion that such a statute 
so interpreted is unconstitutional, because it is in derogation of 
common right, Chapman, C. J., said: ‘ The substance of the 
argument is this: it is innocent and lawful to sell pure milk, 
and it is innocent and lawful to sell pure water ; therefore the 
legislature has no power to make the sale of milk and water, 
when mixed, a penal offence, unless it is done with fraudulent 
intent. But it is notorious that the sale of milk adulterated with 
water is extensively practised with a fraudulent intent. It is for 
the legislature to judge what reasonable laws ought to be enacted to 
protect the people against this fraud, and to adapt the protection 
to the nature of the case. They have seen fit to require that 
every man who sells milk shall take the risk of selling a pure 
article. No man is obliged to go into the business ; and, by 
using proper precautions, any dealer can ascertain whether the 
milk he offers for sale has been watered. The court can see no 
ground for pronouncing the law unreasonable, and has no author- 
ity to judge of its expediency.” It had been held previously in 
the same court, in Commonwealth v. Elwell,‘ that a single man 
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may be convicted of adultery, on proof that he had connection 
with a married woman, without allegation or proof that he knew 
the woman to be married; and in Commonwealth v. Marsh, that 
a woman may be convicted of bigamy? who takes a second 
husband while the first is living, although she makes diligent 
inquiry, and, after reasonable efforts to inform herself, does be- 
lieve that he is dead. In this case, Shaw, C. J., in reply to the 
suggestion, that where there is no criminal intent there can be 
no guilt, says: “The proposition stated is undoubtedly correct 
in a general sense; but the conclusion drawn from it, in this 
case, by no means follows. Whatever one voluntarily does, he 
of course intends to do. If the statute has made it criminal to 
do any act under particular circumstances, the party voluntarily 
doing that act is chargeable with the criminal intent to do it.” 
The same rule was subsequently applied by the same court, in 
Commonwealth v. Raymond,’ where the party was charged with 
killing a calf under a certain age, for the purpose of sale ; and in 
Commonwealth v. Wentworth,* where the party was charged with 
selling naphtha under an assumed name. The rule, therefore, 
may be said to be established in Massachusetts; the only ques- 
tion with the court being whether, from the language of the 
statute, or for other reasons, the legislature intends that the legal- 
ity or illegality of the act shall depend upon the ignorance or 
knowledge of the party charged.§ 

This rule has been approved and followed in Rhode Island, 
in State v. Smith,® which was a prosecution for the sale of adul- 
terated milk, in violation of a statute substantially similar to 
that of Massachusetts. The Supreme Court of Wisconsin, with- 
out reference to decisions elsewhere, came to the same concla- 
sion in State v. Herthel,’ in a case under a statute prohibiting the 
sale of intoxicating liquor to minors; so, also, did the Supreme 
Court of Kentucky, in Ulrick v. Commonwealth. In the last 
case the pith of the opinion is as follows: “It is as incumbent 
on the vender of liquors to know that his customer labors under 
no disability, as it is for him’to know the law ; and his ignorance 
of either will not excuse him.” 

1 7 Met. 472. 

2 This point is still an open one in England. See Stephen’s Dig. Criminal Law, 
_P. 21, art. 34, notes. 


8 97 Mass. 567. 4118 Mass. 441. 5 Commonwealth v. Marsh, ubi supra. 
6 10 R. I. 268. 1 24 Wis. 60. 8 6 Bush (Ky.), 400. 


472 MENS REA. 


In Barnes vy. State,! under a statute punishing the sale of intox- 
icating liquor to a common drunkard, after an elaborate argu- 
ment, the court unanimously held that it was not necessary to 
prove that the party charged knew that the person to whom the 
liquor was sold was a common drunkard, the decision being 

_ based, as in Massachusetts, upon the unmistakable intent of the 
statute. Myers v. State, hereafter referred to, is distinguished 
as the case of an honest endeavor to do what was authorized. 

To these direct authorities we may properly add the case of 
Beckham vy. Nacke,? which was qui tam against a magistrate for 
a penalty for marrying minors without the consent of their par- 
ents, and in which it was held that the respondent was liable, 
notwithstanding he honestly believed, after diligent inquiry, that 
the persons married were of lawful age. 

Let us now look at the authorities supporting the opposite 
conclusion: By the Code of Georgia, § 4543, it is provided that 
“ Any owner . . . of a billiard-table . . . that shall or may per- 
mit any minor to play . . . in the same without the consent of 
the parent or guardian, shall, on conviction of the same, be fined 
in a sum not exceeding one hundred dollars for each and every 
offence, or imprisonment twenty days, or both, at the ‘discretion 
of the court.” The case of Stern y. State® was a prosecution 
under this section, in which the defence proved, amongst other 
things, that, before allowing the alleged minor to play, the 
prisoner inquired of the minor as to his age, and by him was 
informed that he was an adult; that he appeared to be over 
twenty-one years of age, and that he was, in fact, within six 
months of that period. The court refused to consider this testi- 
mony; and, on appeal after conviction to the Supreme Court, the 
judgment of the county court was affirmed. The case was then 
taken, on exceptions, to the Supreme Court, where the judgment 
was reversed. ‘ To make a crime,” said the court, ** there must 
be the union of act and intent, or there must be criminal negli- 
gence.” .. . ** There was evidence going to show that the de- 
fendant might have been honestly mistaken as to the age of the 
young man. It is clear to us, that, if the defendant, after due 
diligence, thought honestly that this young man was not a minor, 
he is not guilty. If he did so think, after proper inquiry, the 
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element of intent does not exist: the act was done under a mis- 
take of fact. In such cases there is no guilt and no crime. This 
is the doctrine of all the books, and is, besides, common sense and 
common justice.” No authorities, however, are cited, either in 
the argument or in the opinion. The same rule must be consid- 
ered as established in Indiana, under a similar statute ;? but 
without authorities in either case, and with little or no discussion. 
In Ohio, the question arose in the celebrated case of Birney v. 
State, in which James G. Birney, afterwards candidate for Presi- 
dent of the United States, and whose candidacy gave New York - 
to Polk instead of Clay, and so caused the defeat of the latter, was 
prosecuted for harboring a slave in violation of the statute. The 
case was defended, and very elaborately argued upon general 
and constitutional grounds, by the late Chief Justice Chase ; but 
the point was not taken that the defendant must be proved to 
have known that the person harbored was, in the language of 
the statute, ‘“‘the property of another.” The court, however, 
made the point themselves, and decided the case upon it, — 
observing, that the points raised were of such importance that 
they ought not to be decided until it became necessary so to do, 
—an observation suggestive of the possibility that the courts at 
that time (1837) appreciated the delicacy of questions involv- 
ing the rights of the South. The court finds its warrant in 
the case of Anderson v. State,> in which it was held that a 
person indicted under the statute, for aiding and abetting an- 
other charged in the same indictment with uttering a forged cer- 
tificate of deposit * with intent to defraud,” could not be held, 
unless it was alleged and proved that he knew the certificate 
was forged, —a decision which, whether it was or was not cor- 
rectly made, cannot be said to have been fairly analogous upon 
principle, since it can by no means be said that the statute 
clearly intends — the ground upon which all the cases on the 
other side proceed — to exclude knowledge as an element of the 
crime. However, Birney’s case was followed in Miller v. State, 
and appears to be law to this day in Ohio. Thus far the direct 
authorities on this side of the question. We may add here, that 
Mr. Bishop espouses this view of the law totis viribus, scarcely 
concealing his contempt for the opposite view, and stigmatizing 
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it as “this Massachusetts and Wisconsin doctrine,” which he 
affirms to have been unheard of in England.! 

Dunean vy. State sometimes cited as an authority in the 
same sense, is, in fact, no authority at all, since the indict- 
ment, which was under a statute against a steamboat captain 
for “receiving and carrying away” a slave without the con- 
sent of the master, only alleged that the defendant “ un- 
lawfully carried away” the slave; and upon this obvious 
defect in the indictment the case was expressly decided. The 
court said, indeed, as is very generally said in such cases, that 
there ought to be no conviction when the defendant has no 
knowledge that he is violating the statute, and is without blame. 
A more recent case is also cited from North Carolina,? where 
the court refused to hold the defendant under an indict- 
ment for a “ wilful trespass,’ without any allegation or proof 
that he knew he was trespassing; adding, that they would not 
hold that ignorance does not excuse, unless the language of 
the statute is such as to “ forbid any other construction.” The 
concession is important, and, as it seems to us, foreshadows the 
adoption of the rule established in Massachusetts, when the case 
for its application arises. In a similar case in Tennessee,! 
the court say they will not presume that the legislature in- 
tended to punish an act done ignorantly, accidentally, or under 
a claim of right. The old case of Myers v. State,’ also some- 
times cited as an authority on this point, which was an indict- 
ment against a livery-stable keeper for “ suffering or allowing” 
a person to travel in his carriage on Sunday, “ except for neces- 
sity or charity,” obviously makes the purpose or intent an essen- 
tial ingredient in the offence; and the court very properly say, 
that, if he let his carriage for necessity or charity, the act 
was not only not in contravention of the law, but strictly within 
its permission. What the livery-stable keeper had lawfully done 
could not be made unlawful by what was afterwards unlawfully 
done by another person. We have already seen that this case is 
no authority, except on the special facts. 

In State v. Ruiil,® it is held that, under a statute punishing 
the enticement of an unmarried female under the age of fifteen, 


1 1 Crim. Law, § 304; Stat. Crimes, § 1022, note. 


2 7 Humph. (Tenn.) 148. 8 State v. Hause, 71 N. C. 518. 
4 Dotson v. State, 6 Cold. (Tenn.) 545. 5 1 Conn. 502. § 8 Iowa, 447. 
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without the consent of her guardian, for the purpose of prostitu- 
tion, ignorance of the age of the person enticed away is no de- 
fence; but the ruling is based upon the ground that, whether 
she was or not within the specified age, the purpose was an 
unlawful, one, and the defendant could not be allowed to avail 
himself of the defence that he intended one wrong, but by mis- 
take committed another. This case, therefore, is not much to 
our purpose ; and neither the American nor English cases upon 
this point seem to have been referred to. So much for the 
authorities pro and con, and those neither pro nor con, in this 
country. 

Before proceeding to the English authorities, we must be per- 
mitted to observe, that it is apparent that the language of the court 
in Stern v. State, before cited, that ‘this is the doctrine of all 
the books,” was much too strong; and, if we were compelled to 
decide upon which side in this country is the weight of authority, 
we could not conscientiously say it is on the side of the Georgia 
court, however great may be our respect for that learned tribu- 
nal. In fact, we should be obliged to say it is not. 

Turning now to the history of this point in the British tribu- 
nals, we find that as long ago as 1844 it arose in the case of 
Regina v. Robbins,! under a statute? punishing the unlawful tak- 
ing of an unmarried female under the age of sixteen out of the 
possession or against the will of the person having lawful care 
or charge of her ; again, in the case of Regina v. Ollifer ;3 again, 
in Regina v. Mycock;* again, in Regina vy. Butt,5—in all of 
which cases it was held by different judges that ignorance of the 
fact that the girl was under the specified age was no defence ; 
and, at last, in 1875, in Regina v. Prince,® when fifteen out of 
the sixteen judges — Brett, J., dissenting — affirmed the same 
doctrine. This last case, says the editor of the fifth and last 
English edition of Russell on Crimes, must be considered as set- 
tling the law of England-upon this point. In this case, the jury 
found that the defendant believed that the girl was more than 
sixteen years of age, and that the belief was reasonable. The 
act, the court thought, would have been wrongful had the girl 
been eighteen as defendant supposed, being in violation of the 


110. & K. 462. 
4 12 Cox, 28. 


2 9 Geo. IV. ch. 31, § 20. 3 10 Cox, 402. 
§ 12 Cox, 231. 6 L. R.2C. C. R. 151. 
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father’s right to the possession of his child, which the defendant 
must be presumed to know; and he therefore could not set up, 
as a.defence to the offence which he actually committed, that he 
thought he was committing a different kind of wrong. ‘The 
act forbidden,” says Bramwell, B., “is wrong in itself, without 
lawful cause. I do not say illegal, but wrong.” In this respect, 
the case resembles State v. Ruhl, already cited from Iowa, where 
the purpose of the intended act was undoubtedly unlawful and 
wrong. The exact point under discussion was not embraced, 
therefore, in either case. Hearne v. Garton! was more exactly 
in point. This was an information for sending oil of vitriol by 
railway, without stating the contents of the package, against the 
statute. It appeared that the defendant believed, after proper 
diligence to inform himself, that the package was truly marked; 
and it was held that he could not be convicted. Brett, J., in his 
dissenting opinion in Regina v. Prince, cites other cases going to 
support his view of the point under discussion,—an opinion worthy 
of careful study. Yet even he admits that there are cases where 
the mens rea is not essential, as in “ cases of trespass in pursuit of 
game, or of piracy in literary works, or of [violation] of statutes 
to protect the revenue;”’ citing by way of illustration Lee v. 
Simpson? and Marden v. Foster® A case not referred to by him, 
and more — we may say most — exactly pertinent to this discus- 
sion, was Regina v. Woodrow,' a case under a statute making it 
penal to have in possession adulterated tobacco. Crompton, for 
the prisoner, offered to prove that he purchased the tobacco as gen- 
uine, and believed it to be genuine, and had no knowledge or rea- 
son to believe that it was adulterated. After argument before the 
Court of Exchequer, all the judges— Pollock, C. B., Parke, 
Alderson, and Rolfe, BB.—agreed that this was no defence, 
and upon the ground that the intent of the statute was clearly 
against it. The same doctrine was held in Hopkins v. Birming- 
ham Gas Light Company,>— an action to recover a penalty for 
suffering washings to flow into a stream. And in Regina v. Sleep, 
— to be referred to again presently, — Cockburn, C. J., alluding 
to the argument that the mens rea is not always requisite, said : 
“It is true it may be dispensed with by statute ; but the terms 
that should induce us to infer that it is dispensed with must be 


12E.& E. 66. 2 8C. B. 871. 7C. B. 641. 
4165 M. & W. 404. 56H. &N. 74. 
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very strong.” So it has been held in England,! under a stat- 
ute regulating the fisheries, that the fact that the defendant 
acted under a bona fide belief that he and the public had a right 
to fish in the prohibited place at certain times, and was with- 
out criminal intent, was no defence. The same doctrine has 
been held in New York,? under a similar statute ; and in Massachu- 
setts,? under a statute prohibiting trespasses on burying-grounds. 
On the other hand, it has been repeatedly held in England, —the 
last time in Regina v. Sleep, — under a statute making it penal 
to have in possession government stores marked with the broad 
arrow, that, in order to a conviction, it must appear that the 
defendant knew that the stores found in his possession were so 
marked. Hill, J., however, in Regina vy. Cohen,’ points out 
that possession, as used in the second section of the statute, im- 
plies knowledge, as ‘it is put in exactly the same category with 
the concealing” which is prohibited in the first section; and 
Cockburn, C. J., in the latest case, refers with approbation to 
this opinion, and also makes the observation already quoted. 
Pollock, C. B., who gave the principal judgment in Regina v. 
Woodrow, refers to that case, and agrees with the other judges 
— Martin, Crompton, and Willes —that a fair interpretation 
of the statute under consideration made the mens rea a neces- 
sary element of the offence. 

The latest expression of the law, as it is held in England, 
upon this point, may be found in Mr. Stephen’s * Digest of Crim- 
inal Law,” p. 20, art. 34, as follows: “ When an offence is so 
defined by statute, that the act of the offender is nota crime, 
unless some independent act coexist with it, the court must 
decide whether it was the intention of the legislature that the 
person doing the forbidden act should do it at his peril, or that 
his ignorance as to the existence of the independent fact, or his 
mistaken belief, in good faith and on reasonable grounds, that 
it did not exist, should excuse him.” 

That such is also the law in this country, upon the great 
weight of authority, we think has been satisfactorily shown. In 
fact, we doubt whether any court could be found to assert the 
doctrine of the mens rea in the face of a statute distinctly dis- 


1 Hudson v. McRae, 4 B. & S. 585. 2 The People v. Reed, 47 Barb. 235. 
3 Commonwealth v. Vialle, 2 Allen, 512. 4 8 Cox, C. C. 472. 
§ 8 Cox, C.C. 41 
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pensing with it. It is for the legislature to judge whether the 
injury to the public, from the indulgence of any particular prac- 
tice, is so great as to justify the risk of possible injustice to an 
individual, in providing for its punishment. Moreover, should 
such a case of injustice arise, though the courts cannot help 
it, an appeal to the prosecuting officer, or, in the last resort, 
to the executive clemency, could not fail to be effectual. Mean- 
while, the person who persists in a prohibited practice, which he 
knows may be injurious or fraudulent as against the public, — 
a fact which he may, if he will, determine,— whereby he is to 
profit at the risk of the public, is not in a position to assert 
his want of wrongful intent. The peril should be his, as well 
as that of his poisoned or defrauded victim. 


JOHN WILDER May. 
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TWO LETTERS OF CHANCELLOR KENT: 


ALBANY, Sept. 29, 1821. 

DEAR Str,—I have delayed answering your very indulgent 
communication of last July until I had heard some discussions in 
the convention now assembled in this city, when, on the question 
respecting the governor’s power of pardon in capital cases, there 
was a very general opinion expressed in the convention that the 
penitentiary system did not operate to amend the offender, or to 
deter others from crimes by the dread of the punishment. The 
enormous expense of the establishments and the abuse of the 
power of pardon, by the too free exercise of it were topics of dec- 
lamation. Solitary confinement seems to be the improvement in 
this mode of punishment now most approved of. It is generally 
believed it will produce the intended effect, if firmly pursued. 


1 NOTE. 


To the Editors of the “ American Law Review :” — 
Montcomery Priace, Barrytown on Hupsow, Feb. 1, 1878. 


GenTLEMEN, — The letters of Chancellor Kent to Edward Livingston, publica- 
tion of which is now made in the American Law Review, are taken from a very com- 
plete and interesting collection of the papers of Mr. Livingston, coming into my 
possession as one of the executors of his daughter, Mrs. Barton. I take occasion to 
observe that these papers include the original, in the handwriting of Mr. Livingston, 
at that time Secretary of State, of the proclamation of President Jackson addressed 
to the people of South Carolina, Dec. 10, 1832. (A note from the President, which 
I likewise have, suggests some concluding lines.) 

The reasons for withholding from the public the letters of Chancellor Kent 
having evidently ceased, they were read in the Section of Jurisprudence by me, 
at the late meeting of the Social Science Association at Saratoga. They afford a 
tribute to the character and labors of Mr. Livingston, which make it an office of 
duty, and also of affectionate regard, on my part to have generally known. 


Very respectfully, your obedient servant, 


Carteton Hunt. 


A third letter from Chancellor Kent to Mr. Livingston, dated March 13, 1826, 

was published in the American Jurist, in January, 1837, vol. xvi. p. 361, and is there- 
* fore not printed here. The Italics in these letters are the Chancellor’s own. — 
Epitors. 
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As to the punishment of death, I dare not venture to discuss it 
here within the short compass of a letter. The opinion here is 
quite general that it is proper in cases of murder, and that it is 
the most to be dreaded, and the most efficacious in the example. 
I have no idea it will be abolished in cases of murder, and I think 
the tendency of opinion is rather to extend it to some other atro- 
cious crimes. 

I have held the office of chancellor for seven years, and the 
Court of Chancery has the sole jurisdiction in cases of divorce. 
We divorce a vinculo for adultery only, and I apprehend there are 
about fifty such decrees on an average ina year. I at first thought 
there were many more, but I had confounded the more numerous 
cases of divorces a mensa for cruel usage. The complaint in these 
latter cases can be made only by the wife. In cases of adultery, I 

_rather think the majority of cases are those in which the wife is 
the plaintiff. They are generally among people in the lowest 
ranks, and contain so much foul examination that I doubt 
whether there ever ought to be a divorce for adultery, except for 
adultery of the wife. I agree with eminent civilians on this 
point, and, on the review of cases before me, I wish I had time 
to enlarge. I am at present oppressed by the variety and extent 
of my public duties. 

Permit me to assure you that I feel diffident in any discussions 
with you on the general science of jurisprudence, so highly do I 
estimate your learning, your talents, your zeal, and the elevation 
of your character. I recalled the years of our early life with 
tenderness, and the intercourse which I had the honor to have 
with you with grateful and affectionate sensibility. 

Yours sincerely, 


JAMES KENT. 
Hon. Ep. Livingston. 


New York, Feb. 17, 1826. 

My DEAR Sir, —I have read and studied with great pleasure 
and profit the several works on the civil and penal jurisprudence 
of Louisiana which you have had the goodness to place in my 
hands. 

You was appointed to digest a penal code for the State of Lou- 
isiana in February, 1821, and I have read the following produc- 
tions of yours in the execution of that trust : — 
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(1.) Your report on the plan of a penal code made early in 1822, and 
which met the high approbation of the legislature of Louisiana, in March, 
1822. To that elaborate report you added detached parts of the projected 
code. 

(2.) The extracts from the projected penal code published in 1823, and 
to which was annexed a circular letter of the 20th of June, 1823. 

(3.) The code of procedure for giving effect to the penal code. This 
was published in 1825, and to this was annexed definitions of all the tech- 
nical words used in the penal law. 


You was likewise appointed, together with two civilians, 
Messrs. Moreau Lesler and P. Dorbigny, to revise the civil code 
of Louisiana; and in respect to that task I have seen and pe- 
rused, — 


(1.) The report of you and your associates of the date of the 13th 
February, 1823, in which you lay down the principles upon which you 
proceed. 

(2.) Additions and amendments to the civil code of Louisiana, made by 
you and your two associates, and published in 1823. 


These are all the works which I have seen on the subject of 
the reform of the jurisprudence of Louisiana, and on these sev- 
eral productions I will now beg leave to add a few remarks. I 
make them not only in compliance with your request, but by a 
sense of the duty, respect, and gratitude which I, in common 
with my profession, owe to the master-artists who have achieved 
those productions. 

(1.) I believe I once wrote to you something in respect to the 
report of 1822 on the plan of the penal code. Be that, how- 
ever, as it may, I have now recently re-perused that work, and 
will make a few reflections which have now occurred. It is not 
in my power to find any just fault with the great leading princi- 
ples on which the criminal code is founded, and the application 
of these principles to those reforms which are the basis of your 
plan. But you push some of your principles further than I 
should have ventured to do. You annihilate all constructive of- 
fences, and prohibit the punishment of any act not expressly for- 
bidden by the letter of the law. This innovation upon the old 
system is powerfully vindicated ; but I am sceptical whether it 
will not be found very inconvenient in practice, and I should 
choose to see the experiment tried before I would be willing to 
pronounce it entirely safe. 
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I would humbly intimate that judges ought not to be required 
to record on the minutes the reasons of their decisions, and that 
the publication of all important criminal trials ought not to be 
compulsory. I should apprehend the community would be inun- 
dated with a vast deal of trash, and that the public interest, 
taste, and safety would not be promoted by it. Are not individu- 
als and newspaper editors sufficiently disposed to publish of their 
own accord all that is material, and a vast deal that is not? 

I approve very much of the moderation of your system as to 
accessories after the fact, and as to the punishment of suicide, 
and as to the total omission of the crime against nature. 

I beg leave to question the necessity of laws making it penal 
to attack the liberty of the press in any way not already provided 
by the comprehensive provisions of the common law. I have 
lived long enough to believe that the press flourishes sufficiently 
in all the vigor of wantonness, without any new stimulus to its 
action. 

The penitentiary system is the basis of your plan. I believe 
it is the true foundation of a penal code in most cases ; but the 
idea of reformation seems to be too prevalent, and I am appre- 
hensive that the efficacy of punishment in deterring and pre- 
venting crimes may be too much weakened under the entire 
substitution of imprisonment and hard labor for all other punish- 
ments. I believe the punishment of death is the most awful and 
the most dreaded. I have no idea that I can be mistaken on this 
point. It is therefore the most effectual to deter by the force of 
example. I have no doubt of the truth of this proposition; and, 
therefore, with the utmost respect for your better judgment, and 
with the highest admiration of the eloquence and ingenuity and 
beauty of your argument for the abolition of the punishment of 
death, I am decidedly against abolishing it in cases of murder, 
and perhaps arson, and perhaps one or two other cases of kindred 
violence and atrocity, as piracy and robbery, for instance. 

I know it is very generally said that the law punishes not to 
avenge, but to prevent, crimes; and yet I think it is impossible 
to confine all idea of punishment to mere prevention. I am for 
visiting certain barbarous acts—certain species of malicious 
mischief — with punishment ; that is, in the common and popular 
sense of the term, with pain and chastisement. I don’t believe in 
the new theory in Europe, that crime is nothing but error, and 
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we are only to restrain and instruct and use gently and tenderly 
the murderer, the robber, the incendiary, and the pirate. J am 
for whipping, confiscation, and death, as some little satisfaction to 
violated justice ; and there are injuries which Nature cannot for- 
give. She would cease to be Nature if she did. 

Under these limitations and exceptions, I do approve most 
heartily of the wise and politic and humane provisions with 
which you have proposed to meliorate and adorn your penal code. 

Your rules of practice and proceeding in criminal cases, as 
suggested in the report, are excellent, and you have corrected 
some palpable defects in the English habeas corpus system. Those 
seven sections which contain the provisions at large on habeas 
corpus I have read and considered with great pleasure. There 
is very great precision in the delineation of the checks and rem- 
edies. 

This detail of the remedy against all unlawful imprisonment 
by habeas corpus was one of the detached parts of the projected 
code annexed to your report of 1822. Our law on this point in 
this State is good enough for all essential purposes, but your 
digest of all the provisions of that great writ is more complete 
and perfect, and eminently useful to the community. 

(2.) The extracts from your projected penal code published in 
1823 have commanded my particular attention, and I beg leave 
to say I am exceedingly pleased with it. The history of the 
English law on the subject of forgery does show in a very strong 
light the importance of some general definition of the offence, 
reaching to every species of forgery, instead of new statutes on 
every spur of the occasion, to cover new cases. 

The preliminary discourse relating to offences affecting written 
contracts is written with great perspicuity, simplicity, and good 
sense ; and I especially approve of your definition of forgery. It 
is very comprehensive, and, I think, complete. The several parts 
of the definition are all accurately explained. 

Though I am, as you may have already observed, dead against 
abolishing death in certain cases, yet in forgery I am entirely with 
you in the substitution of the punishment of imprisonment and 
hard labor. I think also that the precedents of the indictments 
for forgery which you have furnished are short and simple, and 
_ sufficient, inasmuch as they set forth exactly the forged instru- 

ment; and the provision for taking all objections to form prelim- 
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inarily is well contrived to prevent delay, and to prevent the 
defeat of justice and the escape of the guilty. 

You carry very far the offence of passing a forged instrument, 
You apply it to the fact of one accomplice handing over his 
forged paper to his companion to be used. 

You allow the court to grant a new trial after conviction, if they 
should judge the verdict to be clearly against evidence, and yet 
you will not allow the judge to instruct the jury as to the evi- 
dence from his notes, unless he be called on. Are these two 
propositions in entire harmony? I cannot approve of the restric- 
tion on the judge charging the juror. I have held Oyer and Ter- 
miners for sixteen years, and there would have been shocking 
delays and blunders if I had always been mute, and said nothing 
to the jury upon the fact. 

There are a number of valuable principles incorporated into 
that specimen of the penal code, which do equal credit to your 
learning and judgment; but I have not time to enlarge on them. 

(3.) The code of procedure for giving effect to the penal code is 
the work recently presented to me. 

The several objects of the code of procedure for giving effect 
to the code itself are a collection ‘of wise and excellent princi- 
ples, and upon such all criminal proceedings ought to be founded. 

I have my doubts as to the provision rendering it punishable 
for a person knowing of an intention to commit a crime of the 
first grade, not to inform, and as to the provision giving a reward 
of fifty dollars for information of certain high crimes, leading to 
conviction. Abstractedly considered, both these provisions are 
just ; but whether we ought to punish as for a public offence 
such an omission of duty, and give in the law itself a reward for 
witnesses, is with me a doubt, on account of the abuse to which 
such provisions are exposed. 

I should doubt, likewise, whether a person ought to be sum- 
moned before a magistrate merely to receive a monitory lecture, 
and whether the consequence of being liable to the maximum 
degree of punishment in the case is enough to exempt the pro- 
vision from the imputation of frivolousness. 

The whole detail of provisions in the case of search-warrants, 
and in the case of the writ of habeas corpus, is full, clear, just, 
and accurate, and, I think, does great credit to the new code. 
They are substantially the same as those in the English law, but 
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with defects supplied and errors corrected, and certainty, preci- 
sion, and efficacy substituted for what before was loose or in- 
efficient. 

The details in the second book on the mode of prosecuting 
offences I have carefully examined, and I am very much pleased 
with the digest of the rules of the common law. 

The duty of the magistrate in examining and committing the 
accused is full and accurate, and very valuable. The same thing 
may be said of the organization and duties of the grand jury. I 
am exceedingly pleased with the provision confining them to the 
business of the penal law, and not admitting any expression of 
opinion on other subjects. This is admirable, and will greatly 
contribute to the purity, moderation, and impartiality of courts 
of justice. Nothing is more to be deprecated than political 
charges to juries, and political presentments by them; and the 
Southern States have furnished too many examples of the per- 
version of the institution. 

You have reduced peremptory challenges to three and nine. I 
have nothing to object to this. If the juror has formed such an 
opinion of the case as to render him not impartial in his own 
opinion, he is to be challenged and set aside. I rather think that 
is the best test. It has always been very embarrassing to be 
asking jurors whether they have formed and expressed an opin- 
ion. Who has not, if the crime had become notorious? What 
judge has not? Yet they can try impartially upon the testimony 
to be produced. If, however, the juror thinks honestly he can- 
not try impartially, it is best to let him be set aside. 

You have provided for the case of the jury not being likely to 
agree, and the health of one or more endangered. The court 
then may discharge. That is the doctrine as we have settled it 
here in this State, and I think it correct. 

The same objection arises here that I have already mentioned, 
as to prohibiting the judge from recapitulating the facts to the 
jury. I should not be pleased, if I was a judge, to be bound by 
such a restriction, and I should say there ought to be more confi- 
dence in the discretion and discernment of the judge. However, 
I am not tenacious about the point; and as to the awful ceremo- 
nies and dress which accompany a judgment in the case of mur- 
der, I should say they do well, if the punishment be death. I 

” approve exceedingly of the solemnities of an English execution 
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in the morning, after prayers and the tolling of the bell, as in 
the late case of Fauntleroy. But if the punishment is to be only 
mild and merciful imprisonment for a foul murder, the ceremony 
would be ludicrous. The terrible and the pathetic would evap. 
orate, and the whole scene become tenuem sine viribus umbram. 

Permit me to question, likewise, whether the mingling of an 
honorary with a religious obligation in the form of an oath be 
not incongruous and inconsistent. And permit me to question, 
also, whether there be not a great deal too much of minuteness 
and particularity of detail in the directions about keeping min- 
utes and making proclamations and addressing prisoners. Why 
not leave a thousand of these little forms to the diseretion of the 
judge, and to be used or not used as occasion requires. I hum- 
bly think this legislation here descends too far into petty detail. 

I cannot perceive the wisdom of a minute direction of publish- 
ing all reports of criminal cases in the city Gazette every month, 
&c. Whata tremendous burthen upon the people of New Or- 
leans, and upon the editors of the Gazette, to be obliged to pub- 
lish, see, and read all the trash and stuff of the Old Bailey trials! 
Why not let the public curiosity regulate itself on this point? 
Where has been the danger or the fact, in modern times, of secret 
and unknown proceedings in criminal cases ? 

In the case of trials for rape, seduction, &c., they are to be 
comparatively secret. I should think we had better take our 
chance of the testimony, than to violate a fundamental principle 
requiring the administration of justice to be open and public. 

You have introduced some excellent principles and provisions. 
One is the rule of the civil law as to the duty of giving notice of 
treasure trove. That rule attacks the thievish disposition in its 
embryo state. I approve, likewise, of the provision for paying 
innocent persons who have been prosecuted and acquitted, sub- 
ject (as a great many other things ought to be subject) to the 
discretion of the judge. 

I have run over, and I need not stay to remark upon, the thou- 
sand forms and precedents that fill the third book. I have no 
doubt of their very great value, accuracy, and utility ; and they 
must be vastly convenient to the numerous magistrates, prose- 
cutors, and officers who, without much skill or learning, are nec- 
essarily employed in the administration of justice. 

The definition of all the technical words used in the system is 
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also very useful, and tends to give perspicuity and certainty to 
the law. I was particularly struck with the definitions of acci- 
dent, advantage, bribe, building, corporation, estate, ¢c., as being 
useful and important. 

(4.) In passing on to your labors upon the civil code of Lou- 
isiana, the report of you and your associates in February, 1823, 
addressed to the legislature, contains a lucid explanation of the 
principles upon which you proceeded in the revision of the civil 
code. The proposition which struck me as somewhat question- 
able was the repeal of all antecedent laws and usages relative to 
civil rights, and to direct the judges to decide, in cases not ex- 
actly provided for, according to natural equity, independent of 
former laws and usages. Justinian prohibited, likewise, all re- 
course to the ancient laws in cases not provided for, and directed 
a reference to the prince. You direct, very properly, a reference 
to the legislature in a report of the case so decided according to 
natural equity. If a reference is to be made to any existing 
power, it could not be made anywhere but to the legislature. 
But from the history of the civil law, notwithstanding the decree 
of Justinian, and the extent of the jurisprudence de la Cour de 
Cassation sur U'application de tous les codes Frangais aux ques- 
tions douteuses et difficiles, I am led to doubt of the wisdom or 
even practicability of barring the influence and authority of old 
and mature law and usage to cases not within the purview of the 
digest. 

(5.) The additions and amendments to the civil code is a work 
of vast industry and judgment and learning, and I think it does 
very great honor to the three distinguished jurists. I have ex- 
amined it with deep interest and great improvement to myself; 
and I may say generally that I think there is equal judgment, 
precision, and taste in the matter suppressed and in the matter 
substituted. The work abounds with sound and lucid principles 
of jurisprudence. I agree that ignorance of the law as to duty is 
an inadmissible plea; that retrospective laws are to be con- 
demned ; that the law of marriage is to be regulated by the dom- 
icile of the parties. Domicile is well defined ; and I am so much of 
a civilian, that, notwithstanding the reputation of the old barons, 
I am content to the legitimation of issue by subsequent marriage, 
under the restrictions you take. 


But there is a great deal in your code that would never do 
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with us. in New York. It is in substance the Napoleon code, 
and that ever draws from Pothier and the Corpus Juris Civilis. 

I question the penal obligation of relations to the fourth de- 
gree being bound to be tutors to minors. We never had any 
difficulty in finding voluntary guardians. These family meetings 
do very well in domestic life, but they sound odd to me when 
regulated by law and legalized by statute. 

The duties of the tutor, and his responsibilities, are the same 
in substance with those prescribed by our court of chancery, and 
which are to be found in the Roman law. 

All those provisions relating to aceretions and urban and pre- 
dial servitudes, §-c., I admire exceedingly as perfectly just, and I 
never could find those rights duly discussed and illustrated in 
the common law ; I always had to go to the civil law for infor- 
mation and instruction; and while I was a judicial magistrate 
(which was no less a period than twenty-six years), I made free 
and liberal use of that inexhaustible mine of jurisprudence, the 
Roman law, and also of the splendid commentaries and illustra- 
tions to be met with in the writings of the French jurists. 

There is a great deal of excellent matter in that vast title con- 
cerning usufructs and usufructuary ; but the provisions are numer- 
ous and complicated, and I think there are a good many provisions 
that we should not be willing to adopt here. 

You give an action of boundary, when the boundary lines be- 
tween two farms are uncertain. This is quite new in our law, 
but I think it is a very reasonable action. It is on the principle 
of a bill in chancery quia timet, or a bill of peace. 

As to the artificial and complex doctrine of successions bor- 
rowed from the civil law and the French code I have nothing 
to say: every lawyer will be very apt to prefer the law of 
descent and the law of distributions of his own country. I ama 
convert to the rule giving the estate to the brothers and sisters 
in the cases you propose ; but why need you preserve inheritance 
per stirpes in any case, when the parties, though claiming by rep- 
resentation, are yet all in equal degree? I think the rule is better 
to abolish inheritance per stirpes, and give it per capita, in every 
case where thé claimants, whoever they may be, all stand in equal 
degree. 

Your vast field of civil regulations relative to successions, par- 
titions, and testaments shows the subtlety and refinement of the 
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French law from whence it was taken ; but it is altogether inap- 
plicable to our English system, and I prefer, of course, the mu- 
nicipal law under which I was born and educated and live. 

I admire much more the whole law of obligations and contracts, 
and your system is there pre-eminent, and you have digested it 
admirably. I have read it all with great attention and rever- 
ence, and I had already made myself familiar with the principles 
in the perusal of the treatises of Pothier, which never were 
equalled, and in the French codes, which never were surpassed. 

I admire your whole law of express and implied contracts. It 
is adorned throughout with good sense and exalted justice. But 
your community system in the marriage state is utterly distaste- 
ful, and I presume an English lawyer can never be brought to 
prefer that complicated system to his own. If I had been edu- 
cated in France, and under their system, it is very probable I 
should have perceived and felt the utility, convenience, and 
beauty of the conjugal rights and duties under that law ; but as it 
is, I must beg leave to say I had rather live under Lord Holt’s 
plain and simple view of the relation of husband and wife. 

I complain that you retain in your code too many uncouth and 
barbarous technical terms of the civil law. The Scotch cases in 
the House of Lords, and the Scotch law generally, were always 
on that account outrageously offensive ; and, since you have laid 
aside all Latin phrases, I would have substituted plain English 
words throughout to those hard and strange terms which deform 
the French codes. 

But, sir, these are all peccadilloes, and do not affect the great 
merits of ithe work. I do think the amendments are excellent; 
and I do not remember a single instance in which I have com- 
pared (and I have done it very frequently) what you pre- 
pared to substitute in inverted commas, with what you proposed 
to suppress, that I did not accord with the amendment. You 
have very generally referred to the authorities for your amend- 
ments and additions; such as the Digest, Pothier, Thoulier, 
Domat, &c.; and I have sometimes referred to the authorities to 
see that you was borne out by the text. I do not know to whom 
to attribute the work of each of the three books, though I perceive 
you state that the labor was duly distributed between the three 
gentlemen. The authorities are much more carefully given in 
the second and first part of the third book ; but in the latter part 


4 
| 
| 
1 


490 TWO LETTERS OF CHANCELLOR KENT. 


of the third book the additions are very extensive, and are the 
fruit of great labor, and devoted to a very complex part of the 
system. 

I have thus, my dear sir, run over with too much rapidity all 
your productions under my control, and have indulged myself in 
such plain and honest reflections as occurred to me in the peru- 
sal. I set no value upon them, for they have been the result of 
too hasty and rapid a review. But I was determined to let you 
know I was not insensible to your labor and your transcendent 
merits, and I hope you will take in good part my crude criticisms 
and simple prejudices displayed as I went along. They may 
amuse you for a moment, and then they ought to be destroyed 
and forgotten. 

‘With the highest esteem and respect, 
I am your friend and very obedient servant, 


(Signed) JAMES KENT. 


Hon. Epwarp Livingston. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NOVEM- 
BER AND DECEMBER, 1877, AND JANUARY, 1878. 


Account. —See Covenant, 2. 


ADJACENT Support. 

Between the coal-mines of the plaintiff and those of the defendant there was 
an intermediate piece of surface land, from under which the coal had long 
before been extracted by a third party. In the ordinary working of his mine, 
defendant had dug near the intermediate piece of land, and the latter had 
given way, thus causing a portion of the surface over plaintiff's mine to sub- 
side. Held, that the plaintiff was entitled to no relief. — Corporation of Bir- 
mingham vy. Allen, 6 Ch. D. 284. 

See InguncTION, 2. 

ADMINISTRATOR. — See ExEcUTOR AND ADMINISTRATOR. 
ADVANCEMENT. — See Hussanp anv Wire, 1; W111, 3. 
ADVERSE Possession. — See CovENANT, 2. 

AGREEMENT. — See LEASE. 


Ancient Licuts. 

Where an old building having ancient lights was demolished and a new one 
put in its place, and a skylight put into the new one, substantially where a 
dormer window in the old one was situated, held, under the circumstances, that 
by 2&3 Will. IV. c. 71, § 3, the right to the light was not lost. But where the 
new building on the servient estate which obstructed the skylight was nearly 
completed, damages were allowed and an injunction refused. — National Pro- 
vincial Plate Glass Ins. Co. v. Prudential Ins. Co., 6 Ch. D. 757. 


ANTENUPTIAL SETTLEMENT. — See SETTLEMENT, 5. 
APPOINTMENT. — See W111, 1, 5. 


ATTORNEY AND CLIENT. 

1. Rule that a solicitor cannot take a gift from a client while the profes- 
sional relation exists, applied with rigor. — Morgan v. Minett, 6 Ch. D. 638. 

2. A solicitor who acts for both mortgagor and mortgagee cannot claim a 
lien upon the title-deeds for costs due him from the mortgagor, so as to entitle 
him to withhold the deeds from the mortgagee until those costs are paid, 
although the mortgagee knew that he had such lien as against the mortgagor. 
— In re Snell (a solicitor), 6 Ch. D. 105. 

8. A client paid her solicitor his bill, and gave her business to other solici- 
tors, who also received the deeds and other documents relating thereto. Held, 
that the first solicitor could retain the client’s letters to him relating to the 

- business, and also the press copies of his to her. —Jn re Wheatcroft, 6 Ch. 
D. 97. 
See Company, 7. 
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BANKRUPTCY. 


1. A gas-light company does not come within the words ‘ landlord or other 
person to whom any rent is due from the bankrupt,’ in § 34 of the Bank. 
ruptey Act, 1869, although the sum due the company for gas is, in one section of 
the Gas Works Clauses Act, spoken of as rent, and the special act under which 
the gas company was organized gives it power to levy by distress for such 
sums. — Ex parte Hill. In re Roberts, 6 Ch. D. 63. 

2. Certain traders being in contemplation of bankruptcy, and vides to 
raise money, arranged with one S. to draw bills on them, which they accepted, 
S. then sold the bills, amounting to £1,717, to Jones, the appellant, for 
£200. Jones was a discounter of bills, but never had bought any before this 
transaction. He had refused to discount these bills. He supposed the ac- 
ceptors could not pay in full, and might, by inquiry, have found out their 
true condition. He knew that they had assets; and on their going, three days 
afterwards, into bankruptcy, he claimed to prove for the full face of the bills, 
The County Court in bankruptcy restricted the proof to the £200 paid for 
the bills; the Chief Judge reversed this, and allowed proof on the face of them; 
the Court of Appeal reversed the Chief Judge’s order; and, on appeal to the 
House of Lords, held, that proof for £200 only could be allowed, as Jones 
must be held to have had knowledge of the fraud on the part of the maker and 
acceptors of the bills. —Jones v. Gordon, 2 App. Cas. 616; s. c. 1 Ch. D. 187; 
10 Am. Law Rev. 684. 

3. In a marriage settlement, M., the intending husband, assigned a policy on 
his life, for the benefit of his wife, to the trustees, and covenanted to pay the. 
premiums. At the same time, a fund was set apart, out of which the premiums 
were to be paid, in case M. failed to pay them. May 8, 1871, M. went into 
bankruptcy, and from that time the premiums were paid out of the fund. 
May 15, 1874, the trustees of the settlement had the value of M.’s covenant to 
pay the premiums estimated, and proved the amount, being £2,052 8s., as a 
claim against his estate. April 18, 1876, a dividend of 10s. was declared on 
M.’s estate; but before the receipt for this percentage on the above £2,052 8s. 
was signed by the trustees of the settlement, M. died. The amount paid for 
premiums out of the wife’s fund had been £766 5s. The court held that the 
trustees of the settlement should receive only the £766 5s. actually paid out in 
lieu of the dividend on £2,052 8s. already declared. — Jn re Miller. Ex parte 
Wardley, 6 Ch. D. 790. 


BEQuEST. 

Testatrix gave to a charity all her household furniture, pictures, goods, 
chattels, trinkets, jewelry, and effects which might be in her dwelling-house, 
and also all her ready money, money at the bankers, and money in the public 
funds of Great Britain, and also all other of her personal estate and effects 
which she could by law bequeath to such an institution. Her personal prop- 
erty amounted to about £100,000, and her real to about £50,000. The will 
contained nothing but this bequest, and the appointment of executors. Held, 
that the bequest to the charity was specific, and that the debts, expenses, and 
costs must be paid first out of the personal estate undisposed of, then out of 
the real estate; but that the heirs having no interest in the probate of the will, 
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the real estate was not in any event liable for the probate duty which must 
come out of the charitable bequest. The unpaid premium on a long lease, 
which the testatrix had sold some time before her death, was declared realty. 
— Shepheard v. Beetham, 6 Ch. D. 597. 


or Lapinc. — See MortGace, 2. 
AND Notes. — See Bankruptcy, 2; AND WIFE, 2. 
BurpEN oF Proor. — See 
CarRIER. — See ComMMON CARRIER. 
Cuarity. —See Bequest. 


CHARTER-PARTY. 


By charter-party, the vessel V. was let by the defendant to the plaintiffs for 
six months, to ‘‘ be placed under the direction of the charterers,’’ ‘‘ for the 
sole use of the charterers,’’ ‘‘ commencing from the vessel’s being ready . . . 
to be at the disposal of the charterers.’’ ‘The charterers to have the whole 
reach of the vessel’s holds . . . including passengers’ accommodation, if any, 
sufficient room being reserved to the owners for the crew,’’ &c.; the crew to 
“render all customary assistance in loading and discharging.’’ ‘* The captain 
to sign bills of lading . . . to follow the instructions of the charterers . . . 
as regards loading,’’ &e. The owners hired the master and men, and paid their 
wages. ‘‘ The captain to furnish the charterers . . . when required, a true 
daily copy of the log,’”? &. While at sea, under this charter-party, the V. 
went to pieces, and the cargo was lost, through the negligence of the master 
and crew; and the question was, whether the master and crew were the servants 
of the owners or of the charterers. Held, that they were the servants of the 
owners, and the latter must pay for damage resulting from their negligence. 
— The Omoa & Cleland Coal & Iron Co. vy. Huntley, 2 C. P. D. 464. 


CoLuisIon. 


See The Peckforton Castle, 2 P. D. 222; The Andalusian, 2 P. D. 231; The 
Glengarry, 2 P. D. 235. 


Common Carrier. — See Rartway; STOPPAGE IN TRANSITU. 


Company. 

1. The articles of a limited company provided that each member should 
have one vote for every ten shares, but should not have more than one hundred 
in all, and that no member should vote except on shares which he had pos- 
sessed three months. Held, that the vote of a shareholder whose name had 
been on the register three months should not be rejected on the ground that 
the shares represented by him were transferred to him by other large share- 
holders, for the purpose of increasing their own influence at the meeting, and 
that a shareholder was entitled to an injunction to restrain the directors from 
acting, on the ground that such vote was void. — Pender v. Lushington, 6 Ch. 
D. 70. 

2. A company, organized under the Companies Act, 1862, obtained a lease 


“from the plaintiff, and afterwards proceeded to wind up. The company had 
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assets. Held, that under § 158 of the act, providing that ‘all claims against 
the company, present or future, certain or contingent, . . . shall be admissible 
to proof,” the plaintiff was entitled to have set apart and invested in consols 
such a sum as, with consols at their present price, would be sufficient, with semi- 
annual rests at three per cent, to yield the amount of the rent. — Oppenheimer 
v. British & Foreign Exchange & Investment Bank, 6 Ch. D 744. 

3. Holders of debentures in a joint-stock company, which debentures pass 
from hand to hand by delivery, must produce them at or before a meeting 
called to vote upon a reconstruction scheme, in order to be entitled to vote at 
such meeting. — Jn re Wedgwood Coal & Iron Co., 6 Ch. D. 627. 

4. By the Companies Act, 1867, § 25, it is required that shares allotted 
shall be fully paid for in cash. P. & G., newspaper proprietors, contracted with 
an insurance company to print a series of advertisements for the company, in 
consideration of one hundred fully paid up shares. The shares were allotted 
to them, and the advertising subsequently done according to the contract. On 
the winding up of the company, held, that P. & G. must be put on the list of 
contributories, the shares not having been paid for in cash within the sense of 
the act. — In re Church and Empire Fire Ins. Co. Pagin & Gill’s Case, 6 Ch. 
D. 681. 

5. Companies Act, 1862, § 43, enacts that every limited company shall keep 
a register of all mortgages and charges specifically affecting the property, under 
a penalty of £50. The I. Company mortgaged its freehold and leasehold 
property to the C. Company, which transferred the mortgage to K., a director 
in the I. Company. K. borrowed the money lent of H., and gave a sub-mort- 
gage on the same property to H. therefor. K. took possession under the mort- 
gage, the title-deeds being in H.’s possession. None of these mortgages were 
registered by the company, as required by the Act. On an order to wind up 
the company, held, that a summons to K. and H. by the liquidator, to deliver 
to him the possession and title-deeds of the property, be dismissed with costs. 
Comments on Ex parte Valfy § Chaplin (L. R. 7 Ch. 289), and In re Native 
Iron Ore Co. (2 Ch. D. 345). In re International Pulp § Paper Co. Knowles’s 
Mortgage, 6 Ch. D. 556. 

6. 30 & 31 Vict. c. 131, § 38, provides that ‘‘ every prospectus of a com- 
pany . . . shall specify the dates and the names of the parties to any contract 
entered into by the company or the promoters, directors, or trustees thereof, 
before the issue of such prospectus, . . . whether subject to adoption by the 
directors of the company or otherwise; and any prospectus . . . not specify- 
ing the same shall be deemed fraudulent on the part of the founders, direc- 
tors, and officers of the company knowingly issuing the same, as regards any 
person taking shares in the company on the faith of such prospectus, unless 
he shall have had notice of such contract.”” The plaintiff took shares in the 
L. S. T. Co., in the prospectus of which the defendants, promoters of the com- 
pany, had failed to insert two contracts, one between the defendants as promot- 
ers and the Duke de Saldanha, concerning the purchase of some concessions 
from a foreign government, and the other between the defendants C. & P., as 
promoters, and the defendant G., by which the former were to pay the latter a 
certain sum if he would procure them a certain contract with the company to 
be formed. The jury found these contracts material to be made known, that 
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the plaintiff would not have bought the shares had they been inserted in the 
prospectus, and that the defendants acted in good faith in not inserting them, 
under the impression that it was not legally necessary to set them forth. 
Held, that the plaintiff could recover from the defendants, and the measure 
of damages was the sum paid for the shares. — Twycross v. Grant et al., 
2C. P. D. 469. 

7. B., wishing to sell his colliery, had it valued in 1871. The valuers’ esti- 
mate was £300,000; and B. promised them a commission of £60,000 if they 
sold the property at that figure. B. died in 1872; and his representatives 
offered his and their solicitors, D. & L., £1,500 if they would find a purchaser. 
In pursuance thereof, D. & L. saw R., a financial agent, who introduced them to 
C.; and an agreement was made between D. & L., representing the owners, and 
C., by which C. was to get up a company, with a capital of £300,000, to buy 
the colliery for £290,370, part cash and part bonds. If C. succeeded, he was 
to receive £85,000; if he failed, he was to forfeit £20,000. C.,G.,and R. made 
an agreement, unknown to the vendors and D. & L., by which G. should under- 
take all the risk of getting up the company, and should receive £65,000, and 
C. should have £20,000, and therefrom pay R. £10,000. Subsequently, an 
agreement of purchase was executed between the vendors and G. B., as trustee 
for the proposed company, for the property at £290,370. At the same time, an 
agreement was made between C. and the vendors, by which C. was to carry 
through the project for a company which should take the property according 
to the agreement with G. B., and to receive from the vendors £85,000 there- 
for. The company was formed, R. procuring the directors. The prospectus 
and articles, drawn by D. & L., as solicitors of the company, referred only to the 
agreement between the vendors and G. B., as trustee for the company. This 
agreement was carried out, the vendors receiving the purchase-money, out of 
which they paid C. £85,000, of which he gave G. £65,000, R. £7,500, and kept 
£12,500 himself. Some time afterwards, the directors learned for the first time 
of these transactions, and brought suit against the vendors, and R., C., G., and 
D. & L., to compel rescission of the sale, or payment to the company of the 
£85,000, less reasonable charges and commissions in getting up the company. 
The vendors compromised for £31,000, and the prayer for rescission was with- 
drawn. Held, that R., C., and G. were in a fiduciary relation to the company, 
and could not be allowed to profit from the agreement made without the knowl- 
edge of the company; that they should be allowed the proper expenses incurred 
in bringing out the company, but that commission was allowed them because 
the plaintiff had offered it in the bill, and not otherwise; that the compromise 
with the vendors in no way affected the case as against R., C., and G. ; and that 
as against D. & L. the suit be dismissed, without their costs to the time of the 
compromise, and with their costs since that time. — Bagnall v. Carlton, 6 Ch. 
D. 371. 

8. The memorandum of a company formed under the Companies Act, 1856, 
with a capital of 16,000 shares of £10 each, stated the company to be limited. 
The articles stated that a debt of £30,000 existed, for which six shareholders 
had made themselves liable: and if the funds of the company became insuffi- 
cient to pay this debt and interest, each shareholder should pay the company 
4 proportionate amount of the debt, ‘‘ according to the number of shares held 
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by’? him. Only about 12,000 shares were ever taken. On an order to wind 
up the company, he/d, that the agreement to contribute was valid under the 
Act, in respect of fully paid-up shares, in spite of the declaration of limitation 
of liability that the amount to be paid in respect of each share was to be fixed 
according to the number of shares actually allotted, and not according to the 
whole number authorized; and if any shareholders were insolvent and unable 
to pay, the solvent ones were not liable for their proportion. — In re Maria 
Anna &§ Steinbank Coal §& Coke Co. McKewan’s Case, 6 Ch. D. 447. 


ConcEALMENT. — See Company, 7. 
Conpition. — See CovENANT, 2; RAILway. 
ConsIpDERATION. — See Husspanp AND WIFE, 3. 


ConsTRUCTION. 

H. E. died in 1819, leaving a will dated in 1814. In it he devised real 
estate to R. F. in tail male, remainder to R. S., second son of Sir T. S., for life, 
remainder to R. S.’s first and other sons in tail male, remainder successively 
to J. S. and C. S., younger sons of Sir T. S., in tail male, remainder to his right 
heirs. In case the said R. S., J. S., or C. S. ** shall become the eldest son of 
the said Sir T. S., then and in such case and so often as the same shall 
happen ”’ the estate so devised to cease and determine as though ‘ the person 
so becoming the eldest son of said Sir T. S. was then dead without issue 
male.’? There was a name-and-arms clause, by which the party taking should 
assume at once the testator’s name and arms. R. F. died childless in testa- 
tor’s lifetime. In 1520, R. 8. complied with the name-and-arms clause, and 
entered into possession of the devised estates. In 1834, C. S., the youngest, 
died childless. Sir T.S. died in 1841, and his eldest son succeeded to his 
titles and estate. He died childless in 1863, having disentailed and sold the 
estates, and R. S. succeeded to the title. He died in 1875 without male issue, 
and J. S. succeeded to his father’s title. In an action by the testator’s right 
heirs against J. S. for possession of the estates under the will, held, that J. S. 
was entitled to them, neither he nor R. S. having ‘ become the eldest son 
of’ Sir T. S., according to the proper construction of the will. ‘* Eldest son” 
defined. — Bathurst vy. Errington, 2 App. Cas. 698; 8. c. nom. Bathurst v. Stanley 
and Craven vy. Stanley, 4 Ch. D. 251; 11 Am. Law Rey. 688. 

See Bankruptcy, 1; CHARTER-PARTY; Devise; Seisin; W111, 2, 3, 
4, 6, 7, 8. 

ConTINGENT Dest. — See Bankruptcy, 3. 
ConTINGENT INTEREST. — See SETTLEMENT, 5. 


ConTRACT. 


Prior to November, 1871, B. & Co., colliery owners, had been in the habit 
of supplying coal to the M. Co., at varying prices, without any formal con- 
tract. In that month, pursuant to a suggestion of B. & Co. for a contract, a 
draft agreement was drawn up, providing for the delivery of coal on terms 
stated, from Jan. 1, 1872, for two years, subject to termination on two months’ 
notice. The M. Co. prepared this draft agreement, and sent it to B., the senior 
of the three partners of B. & Co., who left the date blank as he found it, 
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inserted the names of himself and his partners in the blank left for that pur- 
pose, filled in the blank in the arbitration clause with a name, made two or 
three other not very important alterations, wrote ‘‘ approved ’’ at the end, ap- 
pended his individual signature, and returned the document to the M. Co. 
The latter laid it away, and nothing further was done with it. Coal was fur- 
nished according to the terms of this document, and correspondence was had, 
in which reference was often made to the ‘* contract,’’ and complaints made of 
violations of it and excuses given therefor. In December, 1873, B. & Co. 
refused to deliver more coal. In an action for damages, they denied the 
existence of any contract. Held, that these facts furnished evidence of the 
existence of a contract, and that B. & Co. were liable for a breach thereof. — 
Brogden v. Met. Railway Co., 2 App. Cas. 666. 


ContrispuTory. — See Company, 4, 8. 
Conversion. — See ELECTION. 
ConvEYANCE. — See Fraup. 


CovENANT. 


1. By an act of Parliament, a certain fund was ordered to be laid out by C., 
vicar of the parish of St. P., and A., incumbent of a district within the parish, 
in providing a church building for the parish; and, if any surplus remained, in 
providing a parsonage-house. In pursuance thereof, C. and A. made two agree- 
ments with the plaintiff, a builder, which recited, that, in consideration of 
£12,006 (which was the whole of the fund), to be paid by C. and A., their ex- 
ecutors and administrators, ‘‘ or the person or persons for the time being entitled 
to apply the said fund”? under the Act, to the plaintiff, the plaintiff agreed 
with the said C. and A., &c., and ‘‘ with such person or persons afore- 
said,’’ &c., and the said C. and A. with the plaintiff, ‘‘to the intent 
(so far as they lawfully could) to bind such person or persons as afore- 
said; but not so as to bind either of themselves [C. and A.] or his heirs, &c., 
after he or they should have ceased to be entitled to apply the same fund.” 
Then followed the provisions of the contract, with the specifications which 
allowed the architect to make alterations and additions. Payments on account 
of the contract were to be made monthly, those for alterations and additions 
“on the completion of the entire works after the balance had been ascertained 
by the architect.”” In 1869, after the whole of the fund had been laid out on 
the buildings, C. ceased to be vicar of St. P. In 1870, the works were com- 
pleted, and the architect had a bill of £1,585 for additions and alterations. 
Held, that C. ceased to be liable when he ceased to be vicar, and that in any 
event his liability extended only to the amount of the fund. — Williams v. 
Hathaway, 6 Ch. D. 644. : 

2. In the reign of Queen Elizabeth, grant of a farm on a yearly rent of 
7s. 6d. was made, with a proviso that the grantee and his heirs should dig only 
such an amount of coals from the mines under the premises as should ‘‘ bee 
burned and occupied or ymployed in and uppon the same.”’ The grantee 
granted the farm, ‘‘ with all . . . mynes, quarries, . . . and appurtenances,”’ 
in 1629, to the predecessors in title of the plaintiffs, reserving the above rent. 
The defendant, claiming under a demise from a descendant of the original 
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grantor, had, since 1847, in the bona fide belief that he had a right, been tak- 
ing coals from these mines, having worked into them from the mines on his 
adjacent land. In 1869, the plaintiffs were advised for the first time that they 
were entitled to the mines, gave him notice of their claim; but nothing further 
was done until 1875, when this bill was filed. Held, that the proviso was a 
covenant, and not a condition; that the defendant had acquired no title to the 
mine by having worked it more than twenty years; that an injunction should 
be granted, with an account since 1869; and that the defendant was entitled in 
the account to charge for mining the coal and bringing it to the surface.— 
Ashton v. Stock, 6 Ch. D. 719. 


Coverture. — See HusBAND AND WIFE; SETTLEMENT, 3. 
CriminaL Process. — See INsuncTion, 1. 
DamaGeEs. See ANCIENT LiGHTs; Mine, 1; Speciric PERFORMANCE, 
Date or — See 6. 

DEBENTURE. — See Company, 3. 

Dest. — See 6. 

Detay. — See Speciric PERFORMANCE, 2. 


DEvIsE. 
A testatrix gave property to her daughter and her husband for their lives, 
and after the death of the survivor to the children of her said daughter 
who should be living at the testatrix’s decease; but provided that, in case 


any of the children should die ‘ without leaving lawful issue,’’ the por- 
tion of those so dying should go to the surviving grandchildren of the tes- 
tatrix that should ‘‘ leave such lawful issue.’’ Held, that the words * with- 
out leaving lawful issue ’’ applied to the period of distribution; that is, the 
decease of the surviving tenant for life. — Besant vy. Cox, 6 Ch. D. 604. 

See Evection. 


Director. — See Company, 1. 
DistrisuTion. — See Devise. 
DivertTiInG WATERCOURSE. — See MINE, 2. 
Domestic Retations. —See HusBanp AND WIFE. 


Dower. 

Mortgage in the ordinary form by D., with power of sale, and release of 
dower by his wife, made Dec. 24, 1846. Nov. 3, 1854, D. made a second mort- 
gage, in similar form, conveying ‘‘ freed and discharged of and from all right 
and title to dower” on the part of his wife, and subject to the mortgage, of 
Dec. 24, 1846. In both mortgages the equity of redemption was limited to D. 
and his heirs and assigns. Dec. 4, 1858, the second mortgagee paid the first 
mortgagee, and took a conveyance of the premises from the latter, subject to 
the equity of redemption in the first mortgage. In October, 1860, default was 
made on the second mortgage; and the mortgagees sold the property, which 
brought less than the amount of the mortgages. D. died Nov. 24, 1874, and, 
Oct. 14, 1875, the wife filed her bill against the mortgagees for the value of 
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her dower in the equity of redemption sold by them. D. and his wife were 
married before the Dower Act. Held, reversing the decision of Bacon, V. C., 
that she was not entitled. — Dawson v. Bank of Whitehaven, 6 Ch. D. 218; 8. c. 
4 Ch. D. 639; 11 Am. Law Rev. 692. 


ELECTION. 

A person entitled, except on an event which never happened, to the proceeds 
of real estate, devised on a trust to sell and hold the proceeds for him, lived on 
the property all his life instead of having it sold, and at his death made care- 
ful disposition of it by will as real estate. Held, in a suit between the devisee 
and the personal representative, that he had a right to elect to take it as real 
estate, and that his acts while living, and the disposition made in his will, 
showed that he had so elected. — Meek v. Devenish, 6 Ch. D. 566. 

See SETTLEMENT, 4; TRusT. 

EMBEZZLEMENT. — See JURISDICTION, 3. 
Equity. — See INsuncTion, 1. 
EstaTE For Lire. —See WILL, 5. 
Evipence. — See Contract; PRESUMPTION. 


EXECUTOR AND ADMINISTRATOR. 


An executor or administrator stands in the relation of gratuitous bailee, 
and is not to be charged, either at law or in equity, for loss of goods, except 
through his wilful default. — Job v. Job, 6 Ch. D. 562. 


Executory Devise. —See Devise. 
DemMonstrRATIO. — See WILL, 1. 
Fivuctary ReEiation. — See Company, 7. 
Foreign Snip. —See Jurispiction, 1, 2. 


ForFEITURE. 


Claim of forfeiture of the British ship A. for violation of the Merchant 
Shipping Act, 1854, § 103, sub. § 2, in that the owner, on July 18, 1874, falsely 
represented that said ship had been sold to foreigners, in consequence of which 
representation she was stricken from the registry. A foreigner entered an 
appearance, and set up that, on July 6, 1876, he became the bona fide owner of 
said ship, without having any knowledge of the transactions alleged in the 
complaint. Held, that the forfeiture was immediate upon the false statement 
of July 18, 1874, and a demurrer to the foreigner’s statement of defence was 
sustained. — The Annandale, 2 P. D. 218; s. c. 2 P. D. 179; 12 Am. Law 
Rev. 307. 


S., the defendant, sold the plaintiffs a lot of land as freehold. It turned out, 
after the purchase-money had been paid, that almost the entire lot was copy- 
hold and not freehold. S. alleged that his statement that the land was free- 
hold was bona fide. Held, that the sale must be set aside, and the purchase- 
‘money refunded with interest, and the plaintiff paid the expenses he had 
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incurred in consequence of the misrepresentation. The defendant had com- 
mitted a ‘legal fraud.’? — Hart v. Swaine, 7 Ch. D. 42. 
See Bankruptcy, 2; SHrppinG AND ADMIRALTY. 


Fraups, STATUTE OF. 


1. Defendants wrote and signed an offer for the lease of a theatre, which offer 
was attested by the owner’s agent. The owner’s name did not appear in the 
writing, which was addressed to ‘* Sir,’’ without more. The offer was accepted 
by the agent, by a letter signed by himself, but in which the names of the de- 
fendants did not appear. Held, that there was not a valid agreement within 
the Statute of Frauds, and the proposed lessees were not bound to specific per- 
formance. — Williams v. Jordan, 6 Ch. D. 517. 

2. A party entitled to declare a trust on certain land wrote to the mother of 
her infant grandchild a letter, signed with the writer’s initials, and inclosed in 
the envelope another paper, headed “‘Supplement,’’ beginning, ‘‘ I quite omitted 
to tell you,”’ &c., and unsigned. There was no reference in the letter proper 
to the ‘‘ Supplement.’’ Held, that the unsigned document was not a sufficient 


declaration of trust under the Statute of Frauds. — Kronheim v. Johnson, 
7 Ch. D. 60. 


See LEAsE; Speciric PERFORMANCE, 1. 
Freicgut. — See MortGacGe, 2. 
Girt. — See ATTORNEY AND CLIENT, 1. 
GvuarRAnty. —See Hussanp AnD WIFE, 3. 


HusBaNnpD AND WIFE. 

1. A marriage settlement was made on the marriage of J. E., and property 
transferred thereunder to J. G., T. E., and J. H., trustees. Subsequently, J. E. 
placed £4,000 railroad debentures in the names of himself, his wife, and J. G., 
and sixty shares in a railroad company in the names of himself, his wife, and T. 
E.andJ.G. It appeared that the income from the marriage settlement had 
been decreased about one quarter. On the death of J. E., held, that the prop- 
erty so transferred was not an augmentation of the marriage settlement, but 
an advancement to the wife, who should receive it absolutely, the other parties 
in whose names the securities stood being trustees for the wife. — In re Eykyn’s 
Trusts, 6 Ch. D. 115. 

2. A husband and wife, married since the Married Woman’s Property Act, 
1870, gave a joint and several promissory note. The husband took the money, 
and afterward became bankrupt. Held, that the wife’s separate property was 
liable on the note, and there was no necessity to make the trustees of her 
estate parties. — Davies v. Jenkins, 6 Ch. D. 728. 

3. The wife of C., a retail trader, who was possessed of separate estate in 
her own right, without restraint to anticipate, gave a guaranty in writing to 
the plaintiff, a dealer with whom C. traded, as follows: ‘* In consideration of 
you, M., having at my request agreed to supply and furnish goods to C., I do 
hereby guarantee to you, the said M., the sum of £500. This guarantee is to 
continue in force for the period of six years, and no longer.’’ C. had pre- 
viously dealt with M., and at the time of the guaranty a bill of exchange 
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drawn by M. on C. for a balance had been dishonored, and another bill was 
soon coming due. Held, that the guaranty applied to any moneys to the ex- 
tent of £500 which should be due during six years, including the dishonored 
bill; that the fact that goods were furnished subsequently created a good con- 
sideration to the wife for the guaranty; and that the separate estate of the wife 
was liable for any balance due M. from C., to the extent of £500. — Morrell v. 
Cowan, 6 Ch. D. 166. 
See Dower; SETTLEMENT. 
INFANT. 

A suit had been begun in the name of some infants by one P., a stranger, 
and the father had no knowledge of the suit. When he learned of the suit, he 
applied for the removal of P., and substitution of himself, as next friend. 
Granted. — Woolf v. Pemberton, 6 Ch. D. 19. 


INJUNCTION. 

1. Where a statutory board has power to recover a penalty by criminal 
proceedings for violation of a statute regulation, a court of equity will not 
interfere by injunction to restrain those proceedings. Mayor of York v. 
Pilkington (2 Atk. 302) criticised. — Kerr v. Corporation of Preston, 6 Ch. 
D. 463. 

2. W. sold S. land adjoining other land of W., under which there were 
mines. §. purchased the land for the purpose of erecting heavy buildings for 
an iron foundry thereon, and W. was aware of this fact. Subsequently, W. 
leased the mines to H. & Co., who began mining. S., having begun to build 
on his land, applied for an injunction against W. and H. & Co., to restrain the 
working of the mines in a manner to endanger the support of his buildings. 
Held, that S. was entitled to an injunction. — Siddons et al. v. Short et al., 
2C. P. D. 572. 

INNKEEPER. 

By 26 & 27 Vict. ¢. 41, § 1, no innkeeper is liable for loss of the goods of a 
guest beyond £30, except where such goods shall have been lost ‘‘ through the 
wilful act, default, or neglect of such innkeeper, or any servant in his employ.”’ 
Section 3 requires every innkeeper to keep section 1 posted in a conspicuous place 
in his inn, in order to entitle himself to the benefit thereof. The defendant had 
what purported to be section 1 posted properly in his inn; but, by an uninten- 
tional misprint, it read thus: ‘‘ Through the wilful default or neglect of such 
innkeeper, or any servant in his employ.’’ Held, that the misprint was mate- 
rial, and the innkeeper was not entitled to the benefit of the statute. — Spice 
v. Bacon, 2 Ex. D. 463. 

INTENTION. — See W111, 3. 
JupicaturRE Act. — See PROBATE. 


JURISDICTION. 


1. The court declined jurisdiction where a foreigner brought an action for 
co-ownership against a foreign vessel, and another foreigner appeared to have 
_ the petition dismissed, and the consul of the State where the ship was regis- 
tered declined to interfere. — The Agincourt, 2 P. D. 239. 


XUM 
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2. Suit between two foreigners over a foreign vessel, where the court, under 
the circumstances, assumed jurisdiction for a particular purpose. — The Evan- 
gelistria, 2 P. D. 241. 

3. A clerk employed to collect money, and remit it at once to his employers, 
collected several sums at a place in Yorkshire, subsequently wrote two letters 
to his employers in Middlesex, without mentioning the above collections, and 
afterwards a letter, intended, as found by the jury, to lead his employers to 
think that he had collected no money in Yorkshire. Held, that he could be 
tried for embezzlement in Middlesex, where the letters were received. — The 
Queen v. Rogers, 3 Q. B. D. 28. 

See Prosate. 


LacueEs. — See SpeciFic PERFORMANCE, 2. 


LEASE. 

Written agreement by the defendant with the plaintiff, duly signed by 
both, for the lease of a house for a certain term and price named. It was 
recited that ‘* this agreement is made subject to the preparation and approval 
of a formal contract ;’’ but no other contract was ever made. Held, that the 
agreement was only preliminary, and the defendant was not bound to specific 
performance. — Winn v. Bull, 7 Ch. D. 29. 

See Company, 2; Fraups, STatuTE oF, 1; Speciric PERFORMANCE, 
1,2; VENDOR AND PURCHASER. 


LeGacy. — See Bequest; WILL, 7. 
Letters. — See ATTORNEY AND CLIENT, 3; JURISDICTION, 3. 


Levy. — See SHERIFF. 


LIBEL AND SLANDER. 


An editor had been convicted of stealing feathers, and had been sen- 
tenced to twelve months’ penal labor as a felon, which sentence he had duly 
served out. Afterwards, a brother editor called him a ‘ felon editor,’’ and 
justified by asserting the above facts. Replication, that as he, the convict, 
had served out his sentence, he was no longer “ felon.’’ On demurrer, held, 
a good reply. — Leyman vy. Latimer, 3 Ex. D. 15. 


Lien. — See ATTORNEY AND CLIENT, 2, 3. 
Lire Insurance. —See Bankruptcy, 3. 
Limitations, STATUTE OF. — See COVENANT, 2. 
MARRIAGE SETTLEMENT. — See SETTLEMENT, 1, 2. 
Marriep Woman’s Property Act, 1870. — See Huspanp AND WIFE, 2. 
Assets. — See Bequest. 
Master AND Servant. — See CHARTER-PARTY. 


MercHant Suippinc Act. — See ForFettuRE; SHIPPING AND ADMIRALTY. 


MINE. 


1. Defendant, a mine-owner, diverted the natural course of a stream for his 
own purposes ; and, in an unusually heavy rain which followed, the water 
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overflowed the new channel, and caused damage to an adjoining mine, belong- 
ing to the plaintiff. Held, that defendant might be liable therefor, although 
if the injury had happened in the ordinary course of working the mine, from a 
sudden @nd unusual natural cause not to be foreseen by a prudent person, no 
liability would have arisen. — Fletcher v. Smith, 2 App. Cas. 781. 

2. A mining company sank a pit, and intercepted underground water, 
which had previously flowed in an unascertained course, and threw it upon the 
land of a neighbor. The water had previously, when left to flow underground 
of itself, come out upon the neighbor’s land. Held, that the mining company 
was liable for the damage. — West Cumberland Iron and Steel Company v. 
Kenyon, 6 Ch. D. 773. 

See COVENANT, 2. 

Misprint. — See INNKEEPER. 


MortGAGE. 


1. In asuit to redeem by a second mortgagee against the first mortgagee, the 
latter must answer interrogatories demanding the amount of his claim, and 
what other security, if any, he holds for it, so that the second mortgagee may 
know whether it would be worth while to redeem or not. — West of England 
and South Wales Bank v. Nickolls, 6 Ch. D. 613. 

2. Dec. 1, 1874, M., the owner of a vessel, mortgaged it to appellants for 
£7,500. Jan. 4, 1875, respondents, in ignorance of the mortgage, advanced M. 
£3,000 on security of a cargo shipped by M. on nominal freight of 1s. per ton. 
Feb. 2, 1875, M. again mortgaged the vessel to the appellants for £4,000. 
February 19, M. and the defendants sold the cargo to J., on terms of freight 
being paid at 55s. per ton. February 22, the respondents advanced £9,000 
more to M. February 26, M. assigned to the respondents the freight at 55s. 
per ton, as security for their advances. On the arrival of the vessel, the ap- 
pellants took possession. The respondents acquired J.’s rights. Held, that 
the appellants were entitled to 1s. freight only, according to the bill of lading, 
and must deliver the cargo to the respondents on payment of freight at that 
rate. — Keith v. Burrows, 2 App. Cas. 636; s. c. 1 C. P. D. 722; 2 C. P. D. 
163; 11 Am. Law Rev. 508; 12 id. 100. 

See ATTORNEY AND CLIENT, 2; Company, 5; Dower. 


MortTMAIN. — See BEQUEST. 


NAVIGABLE River. 

The right of navigation in a river above tidewater, acquired by the public 
by user, is, as regards the owner of land through which the river flows, simply 
aright of way; and the owner of the land may erect a bridge over the river, 
provided it does not substantially interfere with this right of way for naviga- 
tion. The property in the river-bed is in the owner of the land. — Orr Ewing 
v. Colquhoun, 2 App. Cas. 839. 

NEGLIGENCE. — See CHARTER-PARTY; Mine, 1; TELEGRAPH. 
Next Frienp. — See Inrant. 
Notice. — See INNKEFPER. 
Omissions in WiLL. — See WILL, 8. 
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PARTNERSHIP. 

In September, 1871, C. gave bonds, in accordance with the rules of Lloyd’s, 
to enable his son W. to become a member thereof, and begin the business of 
underwriter, as he the same month did, carrying on the business in iis own 
name exclusively. In January, 1872, an agreement was made purporting to 
be between father and son, but executed only by the son, reciting that the 
father had given the bonds as above, and had also loaned the son £200; and, 
in consideration therefor, the son covenanted with the father that one H., and 
no other, should underwrite in W.’s name, and should be paid £200 a year 
and one-fifth the net profits; that C. should be at liberty to cancel the bond at 
any time, on notice to C. and H.; that C. should not spend more than £200 a 
year till he paid his debts; that one-half the net profits, deducting H.’s share, 
and £25 a year, should belong to C.; that W. should not indorse or speculate 
until he paid his debts; that W. should repay C. the £200 and interest on de- 
mand; that W. should keep a separate account, as underwriter, which should 
be liable to inspection by C.; and that the profits of business should not be 
touched ' efore they amounted to £500, and then, with C.’s consent, an agreed 
sum mig.t be withdrawn on account of W., and a like sum for account of C. 
None of the creditors knew that the father had any thing to do with the busi- 
ness. The son also carried on two other distinct businesses in his own name. 
In bankruptcy proceedings against the son, held, that the father was not a part- 


ner in the underwriting business. — Ez parte Tennant. In re Howard, 6 Ch. 
D. 303. 


PATENT. 


In 1865, a patent for skates was granted in England. Two years before, a | 
foreign book, giving a general description of the invention, was sent to the 
library of the Patent Office. A few weeks before the granting of the patent, 
another foreign book, containing a drawing of the invention, was sent to the 
library. The book was not catalogued, but was in a room open to the public, 
where a librarian testified that he once noticed it before the date of the 
patent. Held, not to be prior publication. — Plimpton v. Spiller, 6 Ch. D. 412. 


PersonaL Covenant. — See COVENANT, 1. 
PLEADING AND Practice. — See Huspanp anp WIFE, 2; [yFANT; Mort- 
GAGE, l. 
Possession. — See SpeciFic PERFORMANCE, 2. 
Power. — See WILL, 5. 
Practice. — See PLEADING AND PRACTICE. 


PRESUMPTION. 

A respectable farmer and church elder courted a young lady for some years, 
and they were finally, in 1850, married, while she, to his knowledge, was in 
an advanced stage of pregnancy. Seven weeks afterwards, she was delivered 
of a daughter. The matter was kept secret, and the child removed to another 
part of the country, where the husband supported her till she became able to 
support herself. In 1875, the girl claimed to be his daughter; and he brought 


| 
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this action to have it declared that she was not. Both husband and wife swore 
to that effect; and the wife told two different stories to account for her preg- 
nancy. Held, that the presumption of paternity against the husband was, 
under the circumstances, almost irresistible, and that the burden was on him 
to show affirmatively the contrary, and this he had failed to do. — Gardner v. 
Gardner, 2 App. Cas. 723. 


Privity. — See TELEGRAPH. 


PROBATE. 


Where an action was brought for sale or partition of estates by a plaintiff, 
who claimed under an alleged will fraudulently suppressed by the defendant, 
and for the production of the will and directions as to probate of it, and the 
defendant denied knowledge of the will, held, that the will must first be 
proved, and, though the judge in chancery had jurisdiction to grant probate, 
it would not be discreet to do so, and the matter must be referred to the Pro- 
bate Division. — Pinney v. Hunt, 6 Ch. D. 98. 

See Trust. 


Prorits. — See PARTNERSHIP; SPECIFIC PERFORMANCE, 1. 
Promissory Notes. — See HusspaAnp AND WIFE, 2. 
Promotion. —- See Company, 7. 

Proor. — See BANKRuptTcy, 3. 

Proviso. — See CovENANT, 1, 2. 


Pusiic Worsurp Act, 1874. 


1. The Arches Court of Canterbury found the Rev. C. J. Ridsdale to have 
offended against the ecclesiastical law, in that (1) he wore, during the service 
of holy communion, vestments known as an alb and a chasuble; (2) he said 
the prayer of consecration in the communion service while standing, so that he 
could not be seen by the people to break the bread and take the cup in his 
hand; (3) he used in the communion service wafer bread, instead of bread 
such as is usually eaten; (4) he placed and retained a crucifix on the screen 
between the chancel and the nave or body of the church. On appeal to the 
Judicial Committee of the Privy Council, held, that the first and fourth charges 
were established, and the judgment of the Arches Court should be affirmed; 
and that the second and third findings were not sustained by the form in which 
the charges were made, and should be disallowed. A very full historical dis- 
cussion of the ecclesiastical law and practice applicable to the case. — Ridsdale 
v. Clifton, 2 P. D. 276. 

2. Areredos made of Caen stone, of which the central compartment showed 
the Saviour on the cross and the figures of St. John and the three Marys, all 
carved in relief, was set up ina newchurch. The bishop refused to consecrate 
the church until this was taken down. This was done, and the church conse- 
crated. On petition for leave to replace the same, held, that the petition should 
be granted. — Hughes v. Edwards, 2 P. D. 361. 


PuBLIcATION. — See PATENT. 
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A railway company contracted to carry cattle from Ireland to Huntingdon- 
shire, in England. The railway company employed a steamer not belonging 
to the company, nor worked by it, to convey the cattle from Dublin to Liver- 
pool. On the voyage, the cattle were lost through the negligence of the master 
and crew of the steamer. The form of contract employed by the railway com- 
pany declared that the company would uot be liable for loss or damage arising 
from such negligence, or from any accident whatever incident to navigation, 
Held, that, under the scheme of legislation made up of the Traffic on Rail- 
ways and Canals Act, 1854 (17 & 18 Vict. c. 31), the Railways Clauses Act, 
1863 (26 & 27 Vict. c. 92), the Railways Regulation Act, 1868 (31 & 32 Vict. 
c. 119), and the Railways Regulation Act, 1871 (34 & 35 Vict. c. 78), these 
conditions embodied in the contract were unreasonable and void; that the 
company were liable exactly as it would have been had it been the owner of 
the vessel; and that it could not set up as a defence in a suit like this for dam- 
ages its own illegal action in working a steamboat. — Doolan v. The Midland 
Railway Co., 2 App. Cas. 792. 


REALTY AND PERSONALTY. 

A sale of real estate, one-eighth of which was owned by Mrs. Q., a married 
woman was ordered by the court in a suit for partition. The owner of the 
other shares offered to buy the one-eighth; and the court ordered him to pay 
into court the price therefor. This he did; but before a conveyance was 
made, Mrs. Q. died. Q., the husband, took out administration. Held, 


that, by the Partition Act, 1868, § 8, the £1,200 must be considered as realty, 
and go to the heir subject to the husband’s rights by the curtesy. — Mildmay 
v. Quicke, 6 Ch. D. 553. 

See Bequest; Etection; Trust. 


Resipvary LeGatre. — See 4. 


REVERSION. 


Case where the court of equity refused to set aside the sale of a reversion 
by a young man as soon as he came of age, on the ground of inadequacy of 
price, and the fact that he had no separate legal adviser in the transaction. 
Powers and practice of the court in this regard considered. — O’ Rorke v. Boling- 
broke, 2 App. Cas. 814. 

See TENANT FOR 2. 


Sate. — See Reversion; STOPPAGE IN TRANSITU. 


SEISIN. 

In 1864, R. died intestate, being seised in fee of freehold houses. A., his 
sole heiress-at-law, did not enter into possession; but R.’s widow, under color 
of a pretended will, unlawfully entered, and remained in possession till 1869, 
when she died, having devised the estates to the defendants, who entered, and 
remained from that time in possession. A. died in 1871, and by will dated in 
1870 devised to plaintiff ‘all real estate (if any) of which I may die seised.” 
Held, that the seisin in law which A. had during her life was lost at her 
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death, and, as the will must be construed according to the technical sense of 
the word “ seisin,’’ the plaintiff was not entitled. — Leach v. Jay, 6 Ch. D. 496. 


SEPARATE Estate. — See HusBanp AND WIFE, 3; SETTLEMENT, 2. 


SETTLEMENT. 

1. By a settlement made between a widow, her intended second husband, 
and a trustee for her children by her former marriage, entered into in contem- 
plation of her marriage, the widow covenanted to surrender a certain copyhold 
messuage to the said trustee, to hold for her benefit during her life, and at her 
death for the said children; and the intended husband consented thereto. No 
surrender was, however, made; and, on her death, she devised the messuage. 
Held, that the children by the former marriage could enforce the covenant. — 
Gale vy. Gale, 6 Ch. D. 144. 

2. C. contracted for the purchase of a flax-spinning mill, and then made a 
partnership with one R.; and they carried on the business as partners. C. also 
carried on a like business at another place alone. In November, 1866, C. being 
then, as afterwards appeared, in insolvent circumstances, married; by an 
ante-nuptial settlement, it was recited that C. was indebted to his intended 
wife in the sum of £20,000; and C. covenanted with the trustees therein that, 
on or before Dec. 25, 1867, he would pay them the said £20,000; that he would 
become possessed in fee of the said mills; and that the trustees should then 
lend C. the £20,000, receiving therefor a mortgage of the mills. The £20,000 
was to be held for the benefit of the wife for life, remainder to C. for life, or 
until (inter alia) his bankruptcy, remainder to the children. In default of chil- 
dren, the wife had, during C.’s life, a power of appointment by will. It was 
not true that C. owed his intended wife any thing. C. acquired the fee in the 
mills; and in 1869 the mortgage to the trustees was executed, reciting that 
the trustees had advanced C. £20,000 thereon; but, in fact, no money passed. 
In December, 1872, C. became bankrupt, and his trustee in bankruptcy prayed 
that the indentures of 1866 and 1869 might be declared void. It appeared that 
Mrs. C. was a foreigner, and knew very little English, and that she did not 
understand any thing of the marriage settlement, except that she was to have 
£20,000. She was ignorant of the recital about the debt and of her husband’s 
insolvent condition at the time of the marriage. Held, that the settlement and 
mortgage were good against the creditors, so far as the wife and children were 
concerned. — Kevan v. Crawford, 6 Ch. D. 29. 

3. A covenant in a marriage settlement to settle after-acquired property in 
a certain manner for the wife and children of the marriage was held to apply 
ouly to property acquired during the marriage, and did not apply to property 
coming to the widow after the husband’s death. — Jn re Campbell’s Policies, 
6 Ch. D. 686. 

4. In a marriage settlement, on the marriage of his daughter, in 1833, N. 
covenanted that one-third of his property should, on his death, be settled to 
his daughter and her husband for their respective lives, and then to their chil- 
dren in equal shares. A daughter of this marriage died in 1861, leaving a 
husband, who died before 1871, and two children. N. died in 1871, leaving a 
will, by which he directed his ‘* just debts” to be paid, gave several legacies, 
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and finally gave a sum named and a part of the residue to trustees for hig 
nephews and nieces, and the two children of the grand-daughter above men- 
tioned, in equal shares. The will made no mention of the marriage settlement. 
Held, that the children must elect whether to take under the settlement or 
under the will. The liability under the settlement was not to be reckoned 
among the ‘ debts ”’ of the testator. — Bennett v. Houldsworth, 6 Ch. D. 671, 

5. In an ante-nuptial settlement, H., the intending husband, made a cove- 
nant that in case, during the joint lives of himself or his intended wife, “ any 
future portion or real or personal estate ’’ should come to or devolve upon her 
or him in her right, under a certain will named, or any other will, donation, 
or settlement, or in any manner, ‘* whether in possession, reversion, remainder, 
contingency, or expectancy,”’ the husband, and all other necessary parties, 
would concur with the wife in all reasonable acts to settle ‘‘ all such future por- 
tion, real or personal estate,’’ according to the settlement then being made. 
The intended wife was entitled at that time, contingently on the happening of 
two events, to a fund under the will named.- These two events happened dur- 
ing her coverture. Held, that this fund was subject to the settlement by force 
of the above covenant. — Jn re Michell’s Trusts, 6 Ch. D. 618. 

6. By a post-nuptial settlement, a husband and wife settled property belong- 
ing to the wife to the use of the wife during life, with power of appointment 
by will in the wife, and, in default of such appointment, to the use of her 
children. The wife had power during her life to lease at rack-rent, which 
power was to continue in the trustees for twenty-one years after her death; 
and the trustees could, with her consent, during her life, sell and exchange 
the property, and, after her death, could sell and exchange it in their discre- 
tion. There were children. Je/d, that the settlement was for valuable con- 


sideration, under 27 Eliz. c. 4, and good against a subsequent mortgagee. — In 
re Foster and Lister, 6 Ch. D. 87. 


See Huspanp AnD WIFE. 
SHERIFF. 
Held, that a sheriff had made in substance a levy, and was entitled to his 
poundage and fees, where he went to the debtor’s house with a warrant and 
demanded payment, and told the debtor he should go on to sell if the amount 
was not paid, and the debtor paid. —- Bissicks vy. The Bath Colliery Company, 
Limited. Ex parte Bissicks, 2 Ex. D. 459. 
Suurtinc CLause. — See Construction. 


SHIPPING AND ADMIRALTY. 


In an action of co-ownership in a vessel against J. H., formerly sole owner, 
G. W. alleged and proved that a bill of sale of a moiety of the vessel from 
J. H. to T. W. was duly registered, and that G. W. had purchased and paid 
for that moiety, receiving therefor a bill of sale from T. W., which was also 
duly registered. J. H. stated in defence that he never gave a bill of sale of 
or sold said moiety, and, if registration thereof had been made, it was fraudu- 
lent. Held, that the plaintiff, being a bona fide holder for value, was not 
affected in his rights by the alleged fraud; and his demurrer to that part of the 
defence alleging fraud was sustained. — The Horlock, 2 P. D. 243. 

See CHARTER-PARTY; ForFEITURE; JURISDICTION, 1, 2; MortTGAGE, 2. 


SLANDER. — See LIBEL AND SLANDER. 
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Soricrtor. — See ATTORNEY AND CLIENT. 
Spreciric Bequest. — See Bequest; WILL, 7. 
Speciric PERFORMANCE. 

1. An agreement for a lease for thirty years was duly executed Sept. 5, 1876; 
but it did not state when the lease was to begin. It appeared that the pro- 
posed lessor knew the purpose for which the premises were leased and to be 
used; but he refused to complete the lease, and the lessee was kept out for a 
good many weeks. On a suit for specific performance and for damages, held, 
that the agreement was a sufficient memorandum under the Statute of Frauds, 
and under it the lease must be held to commence immediately, and that there 
must be specific performance and damages for the plaintiff's loss of profits in 
the business which he leased the premises to carry on, during the time he 
was kept out. — Jaques v. Millar, 6 Ch. D. 153. 

2. Dec. 23, 1861, M. took a lease from A. of certain premises for ten years, 
with the option in M. at any time during the term to purchase the premises 
for £3,500, upon payment of which to A. the lease should determine, and M. 
should be entitled to an assignment thereof. Jan. 23, 1863, A. mortgaged the 
premises toG. In July, 1867, after some negotiations looking to a purchase 
by M., the latter, by his solicitor, gave notice to A. and G. that he intended to 
purchase. A draft of a conveyance of the premises to M. was prepared, but 
was not completed, owing to a failure between A. and G. to agree as to whom 
the purchase-money should be paid. This was the subject of a correspondence 
between July, 1867, and March, 1868. In July, 1868, G. gave M. notice to 
pay the rent to him; and M. made him some payments at odd times, the 

, receipts whereof, both before and after the date for the termination of the lease, 
were generally expressed to be for rent. In November, 1872, A. went into 
bankruptcy; and, May 1, 1873, the trustee in bankruptcy informed M. that he 
proposed to sell the premises, and gave M. the first chance. M. said nothing 
about having already agreed to purchase until after a second interview, when 
he set up the claim, and in July, 1873, filed his bill for specific performance. 
Therein he set up the additional fact, that he had, with the knowledge of both 
A. and G., expended about £300 in improvements on the premises since 1867. 
Held, that the optional clause in the lease, followed by the notice given in 1867, 
formed a good contract; but that M., through his delay in acting from March, 
1868, to May, 1873, had lost his right to specific performance, and the fact 
that he was in possession did not alter the case, as he was in during that time, 
not under the contract as purchaser, but as tenant under the lease. — Mills v. 
Haywood, 6 Ch. D. 196. 

See Fraups, STATUTE oF, 1; LEASE. 

StatuTE. — See Bankruptcy, 1; Company, 6, 8; INsuncTION, 1; INn- 
KEEPER; RaILWay. 
Statute or Fraups.—See Fraups, STATUTE OF. 
Statute or Lrwitations. — See Limitations, STATUTE OF. 


STOPPAGE IN TRANSITU. 


W., a trader in Falmouth, purchased goods of B., a merchant in London. 


~ On Oct. 27, 1876, B. sent an invoice to W. The goods were put on board the 
VOL. Xi. 33 
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same day. The steamer sailed October 29, and arrived at Falmouth October 
31, when the goods were put into the warehouse of C., wharfinger and agent of 
the steamer company. In the evening of October 30, or the morning of Octo- 
ber 31, the bill of lading arrived. October 30, W. absconded, and, November 
4, he was adjudged bankrupt. The same day, B. telegraphed to C. not to deliver 
the goods. It appeared that C. was in the habit of receiving goods and holding 
them at the risk of the consignee, and that he had the exclusive right as against 
the steamer company of delivering the goods. One condition of delivery was, 
that the freight should be paid. C. testified that he considered himself in all 
cases the agent of the consignee from the time of the arrival of the goods on 
the wharf. Held, that the goods were still in transit when B.’s message 


arrived. C. was not agent of the consignee. — Ex parte Barrow. In re Wors- 
dell, 6 Ch. D. 783. 


TELEGRAPH. 


Held, affirming the decision of the Common Pleas Division, that an action 
cannot be maintained against a telegraph company by the receivers of a tele- 
gram, for negligence in the delivery thereof, in consequence of which negli- 
gence the receivers suffer damage. — Dickson v. Reuter’s Telegraph Co., 3 C. 
P. D. 1; s. c. 2C. P. D. 62; 11 Am. Law Rev. 704. 


TENANT FOR LIFE. 


1. I. N., under a trust, tenant for life, impeachable for waste, cut trees ‘in 
due course of management ”’ only, paid the proceeds into court, and received the 
income therefrom for her life. Held, that the next tenant for life, who was not 
impeachable for waste, was entitled to have the sum in court paid out to him. 
— Lowndes v. Norton, 6 Ch. D. 139. 

2. A testator gave his property, consisting, inter alia, of leasehold estates, a 
part being leased for lives and a part for years, to trustees, in trust for his 
son W. for life, remainder in tail male. The son was one of the trustees. 
The will provided for the renewal of leases for lives only. W., the tenant 
for life, purchased the reversion of a lease for lives (of which W.’s was 
one), and it was conveyed to the trustees to the uses of the will. He also 
purchased the reversion of a similar estate, which was conveyed to himself 
upon the trusts of the will; the reversion of certain leases for years, which 
were conveyed to himself upon the trusts of the will; and a similar estate, 
which was conveyed to him absolutely, with no mention of the trusts of the 
will. All these leases were parts of the estates settled by the will. The pur- 
chase-money for all these estates was paid by W. personally, and there was 
evidence that he expressed an intention to charge the same on the estates in 
his favor. The purchases were all of advantage to the residuary estates. The 
question was, whether the personal representative of W. was entitled to be 
repaid the sums paid by W. for these reversions. Held, that he was entitled 
to repayment; that the reversion of the leasehold conveyed to W. absolutely 
belonged to the personal representative of the tenant in tail; and that this per- 
sonal representative was entitled to an interest in the lease for years, the 
reversion of which was conveyed upon the trusts of the will, equal to the 
value of that lease to the tenant in tail. — Jsaac v. Wall, 6 Ch. D. 706. 
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TENANT IN Tart. — See TENANT FoR Lire, 2. 
TITLE-DEEDS. —See ATTORNEY AND CLIENT, 2. 
Trespass. — See CoveNAnT, 2. 


Trust. 


G. gave freehold and copyhold estates, and also personal estate, to two 
trustees, in trust as to the real estate to sell it, and stand possessed of the pro- 
ceeds of it, together with the personal, in trust for his wife for her life, and 
then for his son C. absolutely. The wife and one of the persons named as 
trustees died in the testator’s lifetime. The testator died March 7, 1867. 
The other person named as trustee renounced probate, and did not act as 
trustee, though he made no formal disclaimer of the trust. He died in 1870. 
May 2, 1867, the son C. took out letters of administration with the will an- 
nexed, and partly administered. CC. received the rents of the real estate, but 
never entered on the copyhold, and no tenant was admitted thereto. He 
gave no leases, the property being let on yearly tenancy. Jan. 18, 1876, he 
died intestate. His next of kin took out letters on his estate, and claimed 
that the real estate must be treated as converted. His heir-at-law claimed it, 
on the ground that C. had elected to take it as real estate. Held, that, when 
the person named as trustee renounced probate, the legal estate devolved on 
C., and that, independently of that, C. must be held to have elected to take 
the property as real estate. — In re Gordon. Roberts y. Gordon, 6 Ch. D. 531. 

See ELectTion; Fraups, STaTuTE or, 2. 


TrusTEE. — See HusBaAND AND WIFE, 1; TENANT FOR LIFE, 2. 


VENDOR AND PURCHASER. 

A tenant for life without power to lease undertook to grant a sixty years’ 
lease at 6d. rent, with a covenant for quiet enjoyment, the lessee to erect a house, 
as he in fact did. The lessee died, and his son paid rent to H., who had come 
into possession of the fee. Subsequently, H. conveyed the property to the 
plaintiff, subject to the sixty years’ lease, which he supposed valid. The plain- 
tiff sued for immediate possession. Held, that he was entitled. — Smith v. 
Widlake, 3 C. P. D. 10. 

See InsuNcTION, 2; STOPPAGE IN TRANSITU. 

VeENvE.— See JuRISDICTION, 3. 
VestTep INTEREST. — See WILL, 2. 
VotunTEER. — See SettLeMEnt, 1, 6. 
Waste. — See TENANT FoR LiF, 1. 
Watercourse. — See Ming, 2. 


Wit. 

1. A testator gave ‘ all that part of Rigby’s estate, purchased by me, consist- 
ing of’ L., F., K., G., B., and M., being six closes, with the mines thereunder, 
to his son for life, with power of appointment by will. The son, by his will, 
recited that his father left him ‘‘all that part of Rigby’s estate purchased by 
_ him,” with power of appointment, without enumerating the closes in the 
recital. He then proceeded to appoint, under the power in his father’s will, 
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all the property ‘‘ described as that part of Rigby’s estate purchased by my 
said father, consisting of L., K., F., and M.,’”’ except the mines, in a certain 
manner. The mines he egpelated athapulen. There was no other mention 
of the omitted closes G. and B., which lay between those named in the 
appointment. Held, that the whole of the six closes were duly appointed. 
— Travers vy. Blundell, 6 Ch. D. 436. 

2. Testator left £6,000 in trust for his two daughters J. and A., for their 
respective lives, in equal moieties, and ‘‘from and immediately after the 
several deceases of each of them leaving lawful issue or other lineal descend- 
ants her or them surviving,”’ upon trust to pay, assign, and transfer the prin- 
cipal fund ‘‘ of her or them so dying unto her or their child or children, or 
other lineal descendants, respectively, . . . such child or children, or other 
lineal descendants, to take per stirpes and not per capita, . . . to be paid. . 
to them respectively when and as they respectively shall attain the age of 
twenty-one years.’’ The income to be applied meantime, if necessary, for their 
support; ‘‘ nevertheless, the . . . shares of the said child or children,’’ in the 
principal, ‘‘ shall be absolute vested interests in him, her, or them immediately 
on the decease of his, her, or their respective parent or parents.’ In case a 
daughter should die without leaving ‘‘ issue or lineal descendants her surviv- 
ing,’’ there was a gift over to the other daughter and her issue and lineal 
descendants, in similar form; and, in case both daughters should so die, a gift 
over to third persons. Held, that the children of a daughter who died before 
their mother’s death did not take. — Selby v. Whittaker, 6 Ch. D. 239. 

3. A testator gave property to trustees for sale, and to stand possessed of 
the proceeds, to pay his son £3,000, and to invest £28,000, and pay the income 
of £10,000 thereof to his widow during widowhood, and pay the income of six 
portions, of £3,000 each, to his six daughters respectively and their children. 
At the death or marriage of the widow, the £10,000 was to fall into the resi- 
due. The residue was to be divided ‘‘ into as many equal shares as I shall 
have children living at the time of the death or second marriage of my said 
wife (which shall first happen), or then dead, leaving issue; ’’ £1,000 out of 
one share was to be held in trust for his son and his son’s wife during their 
respective lives, and then go to their children. The balance of the share was 
to be paid to the son. One daughter’s share was to be held in trust; the 
shares of the others to be paid to each of them living at the decease or second 
marriage of the widow. There was a provision that any advances made should 
be deducted from the amount of residue due the child to whom the advance had 
been made. Held, that the son was entitled to the £3,000 at once, although ~ 
he was indebted to his father in a sum nearly equal to his share of the residue; 
and that the words “living at the time of the death or second marriage of my 
said wife ’’? must be stricken out, as inconsistent with the rest of the will; so 
that the children living at the testator’s death took vested ‘interests in the resi- 
due. — Smith v. Crabtree, 6 Ch. D. 591. 

4. Testator began as follows: ‘* As to my estate, which God has been 
pleased in his good providence to bestow upon me, I do make and ordain this 
my last will and testament as follows (that is to say).’”’ He then devised a 
farm; then, in an informal way, another farm; he then made seven money be- 
quests and a gift of shares in a company, gave his executors £100 each, and 
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made M., R., and O. his “ residuary legatees.”” He possessed other freehold 
lands besides those mentioned in the will. Held, that such lands passed to M., 
R., and O. as “ residuary legatees.’” — Hughes v. Pritchard, 6 Ch. D. 24. 

5. Testator gave his brother J. S. all his real and personal estate, with 
full power to give, sell, and dispose of it in any way he should see fit, and ap- 
pointed him sole executor. The will then proceeded thus: ‘‘ But provided he 
shall not dispose of my said real and personal estate, or any part thereof, as 
aforesaid, then, and not otherwise, I do hereby give, devise, and bequeath 
my said real and personal estate, or such part or parts thereof as he shall not so 
dispose of, in the manner following.’’ The testator then proceeded to dispose 
of his property by a series of trusts, entails, and contingent remainders; and, 
after some specific legacies, gave to H. and D., two of the beneficiaries, the 
household furniture, &c., to hold in trust as heirlooms for whoever should 
succeed under the provisions of the will to the property in the house; gave the 
residue of his property to the said H. and D., upon trust to sell and convert 
“with all convenient speed after the death of the survivors” of himself or 
his said brother J. S.; and the said H. and D. were, in this part of the will, 
appointed executors. The expression, ‘the survivor of myself and my said 
brother ’’ J. S., occurred in several places in the will. J. S. died in the tes- 
tator’s lifetime. Held, that the gift to J. S. was a gift for life, with power of 
appointment and a gift over on J. S.’s failure to appoint, or on his death in 
testator’s lifetime ; and this latter event having happened, the gift over took 
effect on the death of the testator. — In re Stringer’s Estate. Shaw v. Jones- 
Ford, 6 Ch. D. 2. 

6. A testator recited that his son had become indebted to himself in various 
sums, and bequeathed to the son the sums mentioned, and released him from 
payment thereof. Between the date of the will and the testator’s death, the 
son became still further indebted to his father. Held, that these sums were 
not covered by the will, under the Wills Act (1 Vict. c. 26).— Everett v. 
Everett, 6 Ch. D. 122. 

7. A testator gave, devised, and bequeathed ‘all the real and personal estate 
which I am or shall or may be entitled to under the will of my late uncle 
J. M.”’ to the defendants. He bequeathed to the plaintiff the residue of his 
personal estate. Between the date of the will and the testator’s death he re- 
ceived £800 from his uncle’s estate, and invested £600 thereof in railway stock. 
He purchased before his death £3,500 more of this stock; and at his death the 
whole £4,100 stock was standing in his name. Held, that the defendant was 
entitled to the £600 stock. — Morgan v. Thomas, 6 Ch. D. 176. 

8. A testator provided that his residuary estate should be divided into 
sevenths, gave one-seventh to each of his two sons absolutely, and the remain- 
ing five-sevenths to trustees to pay the income to his five daughters, Elizabeth, 
Sarah, Eliza, Mary, and Hannah, during their respective lives, in equal shares. 
Upon the decease of Elizabeth, the trustees should pay one-fifth of the fund to 
the children of Elizabeth; upon the decease of Sarah, one-fifth to the children 
of Sarah; upon the decease of Eliza, one-fifth to the children of Mary; and 
upon the decease of Hannah, one-fifth to the children of Hannah. The testa- 

- tor made mention in a subsequent part of the will ‘ of the issue of any of ’”’ his 
daughters, without discriminating. Held, that the will must be construed by 
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interpolating a provision for the children of Eliza on her death similar to that 
made for the others, and a clause stating that the provision for the children of 
Mary should take effect on the death of Mary, instead of on the death of Eliza. 
In re Redfern. Redfern v. Bryning, 6 Ch. D. 133. 

See Construction; Devise; Se1sin; SETTLEMENT, 4; Trust. 


Winpine Ur. — See Company, 2, 4, 5, 8. 


Worps. 
‘* Approved.’? — See ConTRACT. 
Eldest Son.’? — See ConsTRUCTION. 
Felon.’? — See AND SLANDER. 
“* Knowingly issuing.”? — See Company, 6. 
“« Landlord or other Person to whom Rent is due.’’ — See BANKRUPTCY, 1. 
Seised.’? — See SEISIN. 
Without leaving Lawful Issue.’’ — See Devise. 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 53 Alabama; 2 Delaware Chancery; 
81 Illinois; 55 Indiana; 44 Iowa; 45 Maryland; 35 Michigan; 22 and 23 
Minnesota; 57 New Hampshire; 28 New Jersey Equity (1 Stewart, in con- 
tinuation of C. E. Green); 66 New York; 77 North Carolina; 28 and 29 Ohio 
State; 83 Pennsylvania State; and 49 Vermont. ] 


Action. — See Corporation, 2, 4; JupGE; LANDLORD AND TENANT, 1; 
Orricer, 2; Penat AcTION; Proximate Cause; WITNESS, 3. 


ADJOURNMENT. 
Where a judicial sale is duly advertised to take place on a certain day, 
which is afterwards made a legal holiday, the sale may and should be on that 
day adjourned to another. — White v. Zust, 28 N. J. Eq. 107. 


ADMINISTRATION. — See EXECUTOR. 
ApuLTERY. — See EvipENceE, 7. 
ADVERTISEMENT. — See Tax, 6. 


AGENT. 

1. An agent authorized to sell machines with warranty, made such a sale 
after his agency had expired, and delivered the notes received by him in pay- 
ment to his successor in the agency, who had no authority to warrant, and who 
sent the notes to the principal without informing him by whom the sale was 
made. The principal brought an action on the notes. Held, that he ratified 
the sale, and was bound by the warranty. (Day and Beck, JJ. dissenting.) 
Eadie v. Ashbaugh, 44 Towa, 519. 

2. Where an agent has a power of substitution, and exercises it, his death 
revokes the authority of the substitute. — Lehigh Coal Co. vy. Mohr, 83 Penn. 
St. 228. 


See CorroraTion, 2; JUDGMENT, 1. 


ANIMAL. 

A buffalo bull, which had been reared from a calf on a farm, and was as 
tame as ordinary cattle, was held not to be fere nature; and an action was 
sustained by its owner against one who killed it while trespassing on his land. 
— Ulery v. Jones, 81 Ill. 403. 

Annuity. — See Devise, 7. 
APPLICATION OF PAYMENTS. — See PAYMENT. 
AssEssMENT. — See Tax, 3. 
ATTACHMENT. — See BANKRUPTCY, 2; ForEiIGN ATTACHMENT. 
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ATTORNEY. — See JUDGMENT, 1. 
Avupitor. — See ConstituTionaL Law (Srarte), 5, 6. 


Bank. 

1. The power of discounting promissory notes is an essential feature of a 
bank; otherwise, of buying promissory notes; and, therefore, in the case of a 
bank organized under a State statute not expressly authorizing it to buy notes, 
it was held that the purchase of a note by such bank was ultra wires. (Gu- 
FILLAN, C. J., dissenting.) — Farmers’ Bank vy. Baldwin, 23 Minn. 198. 

2. So in the case of a national bank organized under act of Congress. — 
First Nat. Bank of Rochester y. Pierson, cited ib. 

See NationaL Bank; Payment; Tax, 1, 5. 


BANKRUPTCY. 

1. A bankrupt cannot maintain an action in a State court to recover land 
sold by his assignee, on the ground that it was exempt as a homestead; but he 
must claim his homestead in the court of bankruptcy. — Steele v. Moody, 58 
Ala. 418. 

2. Where one is adjudicated bankrupt, and makes a composition with his 
creditors under the Act, attachments of his property made within four months 
before the adjudication are dissolved, though no assignee is ever appointed. — 
Smith v. Engle, 44 Iowa, 265. 

3. A debt contracted for the purchase-money of land is barred by a subse- 
quent discharge in bankruptcy, although the land was never assets of the 
debtor’s estate, but was assigned to him by the court of bankruptcy as a home- 
stead, and although by the law of the State the land might be taken on 
execution on a judgment recovered for the purchase-money. — Hoskins v. 
Wall, 77 N. C. 249. 


See ConsIDERATION. 
BETTERMENT. — See Tax, 3. 


BiLtts AND Notes. —See Bank, 1, 2; INTEREST; NEGOTIABLE INsTRU- 
MENTS; PAYMENT. 


Bitt oF Lapinc. — See CARRIER, 2. 


Bona Five PurcHaser. 

Where the power of towns to subscribe for stock in railroad companies, 
and issue bonds to pay for the same, had been judicially affirmed by the 
decisions of the courts, it was held that bonds bought bona fide while such 
decisions stood unquestioned were valid, though later decisions throw doubt 
on the power. — Williams v. Duanesburgh, 66 N. Y. 129. 

See NEGOTIABLE INSTRUMENTS; Priority. 

Bonp. — See Bona PurcHaser; SuRETY. 
Brisery. — See Quo WarRANTO, 1. 
BureGiary. — See INDICTMENT, 1. 
Buriat. — See Law (State), 7. 
By-Law. — See MunicipaL CoRPORATION, 2. 
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CARRIER. 


1. A common carrier is not bound to undertake to carry goods directed by 
mistake to a place which does not exist (as where goods are directed to Alvey, 
there being no such place, by mistake for A/bia, a place on the carrier’s line). 
But if he does undertake to carry the goods, he is liable as a carrier, if he fails 
todeliver them where they belong. — O’ Rourke v. Chicago, Burlington, & Quincy 
R.R. Co., 44 Iowa, 526. 

2. Goods were delivered to carriers under a verbal agreement not exempt- 
ing the carriers from any liability. The carriers afterwards delivered to the 
consignor a bill of lading, by whose terms they were exempt from liability for 
loss by fire. The consignor received the bill without objection, and sent it to 
the consignee. Held, that this was not conclusive evidence of his assent to it, 
but the carriers must show his assent affirmatively. — Gaines vy. Union Trans- 
portation Co., 28 Ohio St. 418. 

8. The mere fact that a passenger pays no fare does not of itself relieve the 
carrier from liability for negligence by which he is injured. — Blair v. Erie 
Ry. Co., 66 N. Y. 313. 

4. Goods were sent by rail, having been packed and secured on a car by 
the shipper, but so insufficiently that on the transit they broke loose from their 
fastenings and were damaged, without fault of the carriers. Held, that the 
carriers were not liable, though their servants knew that the goods were not 

.properly packed before starting. — Ross v. Troy § Boston R.R. Co., 49 Vt. 
364. 


See DamaGEs, 2. 
CaTTLE. — See ANIMAL. 


CemETERY. — See ConsTiITUTIONAL LAw (Stare), 7. 


CHARITY. 


1. A devise for the support, maintenance, and education of the poor of a 
county, excluding such as should reside within the poor-house, but to be dis- 
tributed among such as by timely assistance may be kept from being carried 
to the poor-house, is a good charitable use. — State v. Griffith, 2 Del. Ch. 392, 
421. 

2. Testator gave real and personal estate to the commissioners of a county, 
and their successors in office for ever, in trust for the benefit of the orphan 
poor and for other destitute persons of said county; and directed that the land 
devised should not be sold, but should be used as a home, and that the person- 
alty should be invested and used for the support and education of such poor 
and destitute persons. Held, that a good charitable trust, and a sufficient 
trustee, were designated. — Board of Commissioners of La Grange County v. 
Rogers, 55 Ind. 297. 

3. A bequest of a fund to employ a preacher of the Universalist denomi- 
nation is a good charitable gift. — Trustees of Cory Universalist Society v. 
Beatty, 28 N. J. Eq. 570. 

See Devise, 2; Tax, 7. 


Cuarter. — See ConstituTionaL Law (State), 8. 
CuatTEL MortGaGe. — See 3. 
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Common Carrier. — See CARRIER. 
Composition. — See BANKruptTcy, 2. 
Conriict or Laws. — See Executor, 4; Usury. 


CoNnsIDERATION. 

Forbearance by a creditor to institute proceedings in bankruptcy against his 
debtor is a lawful and sufficient consideration for a promise by a third person 
to pay the debt. — Ecker y. Bohn, 45 Md. 278. 


Conspiracy. — See JuDGE. 


ConsTiTUTIONAL Law. 


1. A State has no power to regulate the sale of patent-rights. — Crittenden 
v. White, 23 Minn. 24. 

2. A State tax on the gross receipts of a telegraph company, most of which 
receipts were derived from messages sent by the company on matters pertain- 
ing to commerce, and to or from points without the State, held, not unconsti- 


tutional as usurping the power of Congress to regulate commerce. — Western 
Union Tel. Co. v. Mayer, 28 Ohio St. 521. 


See Eminent Domain; Removat or Suits, 2, 3. 


ConstituTIoNAL Law (STATE). 

1. By the Constitution of Alabama, ‘the property of corporations is sub- 
ject to taxation the same as property of individuals.’’ A statute restrained 
municipal corporations from taxing property of certain corporations at more 
than a certain rate, being a rate less than that to which the property of 
individuals employed in like business was liable. Held, unconstitutional. — 
Mayor, &c. of Mobile v. Stonewall Ins. Co., 53 Ala. 570. 

2. Astatute authorizing riparian owners to erect dams, and thereby to flow 
the land of others without their consent, on paying compensation, held, uncon 
stitutional. — Ryerson vy. Brown, 35 Mich. 333. 

3. The Constitution requires, for the ratification of amendments to it, a 
majority of the voters present and voting. Held, that a majority of those 
present and voting on the question of ratification, though less than a majority 
of those present and voting at the same time on other questions, was sufficient. 
— Dayton vy. St. Paul, 22 Minn. 400. 

4, The Constitution provides that all writs issuing out of the clerk’s office in 
courts of law shall be sealed and attested. Held, that a venire facias to sum- 
mon jurors was not a writ within this clause; it having been the practice both 
before and since the Constitution to issue venires, always without a teste, and 
often without a seal. — State v. Bradford, 57 N. H. 188. 

5. The Constitution of New Hampshire of 1792 provides that the right of 
trial by jury shall be held sacred, except in cases where it was otherwise used and 
practised before that time. Various statutes of that State, for more than fifty 
years, have provided that actions at law, in which an examination of accounts 
or vouchers is required, may be referred to an auditor, whose report shall be 
prima facie evidence to the jury. These statutes are held constitutional, on the 
ground that such questions were, before the Constitution, matters of chancery 
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jurisdiction, where there was no right to a trial by jury, and also on the 
ground of long and undisputed practice. — Perkins v. Scott, 57 N. H. 55. 

6. But a like provision in a statute passed in 1874, and extending to actions 
of tort, was held unconstitutional by a majority of the Superior Court of Judi- 
cature, consisting of one of the regular judges of that court and a judge of 
an inferior court, who sat (according to the practice in New Hampshire) to 
take the place of the judge of the Superior Court who had tried the cause at 
nisi prius. The latter had ruled that the law was constitutional; and so was 
the opinion of the Chief Justice of the Superior Court. Quere the authority 
of this decision. — King v. Hopkins, 57 N. H. 334. 

7. A statute authorizing the compulsory taking of land for the use of a pri- 
vate cemetery corporation, held unconstitutional, such use not being a public 
use. — In re Deansville Cemetery Association, 66 N. Y. 569. 

8. A right conferred in the charter of a corporation to dispose of property 
by lottery is not in the nature of a contract, but is a mere license, revocable 
by the legislature. — State v. Morris, 77 N. C. 512. 

See Quo WarRANTO, 1, 2; Tax, 2, 3. 


Contempt. — See ForEIGN ATTACHMENT, 2; SPECIFIC PERFORMANCE, 2. 
ConTINGENT REMAINDER. — See REMAINDER. 


ConTRACT. 


A county subscribed for building a railroad the sum of $100,000, payable 
in instalments; certificates of stock were deliverable, by the terms of the sub- 


scription, when the whole was paid. After $30,000 had been paid, it was 
adjudged that the county had no power to make such a contract; and no more 
was paid. Held, that the county was not entitled to receive certificates of 
stock pro tanto. (Breck and Apams, JJ. dissenting.) — Wapello County v. 
Burlington & Missouri R. R. Co., 44 Towa, 585. 

See AGENT, 1; ConsipERATION; DaMAGEs, 1; EvipENce, 2; ILLEGAL 
Contract; INSURANCE; INTEREST; Rescission; Surety; Tax, 1. 


ConTRIBUTORY NEGLIGENCE. — See NEGLIGENCE, 1,2; RamRoap. 


Conviction. — See JUDGMENT, 2. 


CorPoraTION. 

1. In general, the forfeiture of a corporate franchise can be taken advantage 
of only by the State; but where a corporation chartered to erect and maintain 
a bridge, with power to take tolls on the same for twenty years, brought an 
action to recover tolls, it was held that the defendant might show that the 
twenty years had expired. — Grand Rapids Bridge Co. v. Prange, 35 Mich. 
400. 


2. A corporation is liable in an action of tort for the fraud and deceit of its 
agent in making a sale. — Peebles v. Patapsco Guano Co., 77 N. C. 233. 
3. Bringing an action to recover damages for wrongful expulsion from a 
corporation is a waiver of the plaintiff’s right to be restored to membership by 
- mandamus. — State v. Lipa, 28 Ohio St. 665. 
4. One stockholder in a corporation cannot maintain an action at law 
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against the directors for damages suffered by him, in common with other stock- 
holders, by their negligence. — Craig v. Gregg, 83 Penn. St. 19. 
See ConstiruTionaL Law (State), 8; Remova or Suits, 3; Trust, 
1, 2, 3. 
ae Costs. — See TENDER, 2. 
County. — See Cuarirty, 2; Contract. 


Coupon. — See NEGOTIABLE INSTRUMENTS. 


CovENANT. 


By the terms of a lease, wherein the parties covenanted for themselves, their 
heirs and executors (not naming assigns), the lessee agreed to put in certain 
fixtures, and the lessor to buy the same at a reasonable price. Held, that the 
parties’ assignees were not bound. — Hansen v. Meyer, 81 Ill. 321. 

See Speciric PERFORMANCE, l. 


Crepitror. — See FRAUDULENT CONVEYANCE, 1. 


CriminaL Law. — See Evipence, 1, 3, 7; Game; INDICTMENT; JuDG- 
MENT, 2; Larceny; REMOVAL oF Suits, 2; REPRIEVE. 


Crops. —See FraupULENT CONVEYANCE, 2. 
Custom. — See EvipEnce, 2. 


Dam. 


A Massachusetts corporation built a dam on its own land in that State, 
whereby the land of riparian owners on the same river, in New Hampshire, 


was flowed. Held, that the corporation was not entitled to the benefits of the 
New Hampshire mill act, which authorizes a riparian owner to flow the land 
of another on certain terms and conditions. — Salisbury Mills vy. Forsaith, 57 
N. H. 124. 

See ConstiTuTIONAL Law (State), 2. 


DAMAGES. 

1. A. undertook to sell the goods of B., to provide a room, a team, and other 
necessary means for carrying on the business, and to devote all his time to it; 
and B. agreed to furnish him with all the goods he could sell, at a price twenty- 
five per cent below the retail rate. In an action by A. against B. for breach of 
this agreement, held, that A. could recover only the value of his time, and not 
the profits he might have made from sales, if the goods had been supplied as 
agreed. (Day and Beck, JJ. dissenting.) — Howe Machine Co. v. Bryson, 
44 Towa, 159. 

2. Action for ejecting plaintiff from defendants cars, for non-payment of the 
fare established by defendant’s rules, plaintiff having tendered what he claimed, 
and what was ultimately held by the court, to be the lawful fare. Held, that 
defendant might introduce evidence of plaintiff’s subsequent declarations, 
to show that he took passage in order to test the question of fares, and expect- 

ing to be ejected, and to make money out of the transaction; and that this, 
being shown, was a bar to his recovery of exemplary damages. — Cincinnati, 
Dayton, & Hamilton R. R. Co. vy. Cole, 29 Ohio St. 126. 
See InrEREsT; LIBEL. 
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Deceit. — See CorPoratTion, 2. 
Deep. — See Evipence, 6; MISTAKE. 


Deposit. — See Tax, 1. 


Devise AND LEGACY. 


1. A bequest of three-quarters of the principal and interest on a bond given 
to the testator, held, a specific legacy, and not to be made up out of the general 
assets, the estate being insolvent. — Titus v. McLanahan, 2 Del. Ch. 200. 

2. Devises to charitable uses are not within the rule against perpetuities. 
— State v. Griffith, 2 Del. Ch. 392, 421. 

3. A bequest to next of kin is to be construed, unless the testator’s intent 
appears to have been otherwise, to mean next of kin according to the Statute 
of Distributions, and not those persons who are in fact most nearly related to 
the testator. Thus, it was held that such a bequest was not confined to sur- 
viving brothers of the testator, but was to be divided per stirpes between them 
and the issue of deceased brothers. — Pinkham v. Blair, 57 N. H. 226. 

4. Under a gift by will of income to a man and his wife for life, each is 
entitled to one-half the income. — See v. Zabriskie, 28 N. J. Eq. 422. 

5. Testator gave to each of his children a pecuniary legacy “ when the 
youngest shall arrive at the age of twelve years,’’ and directed that his widow 
and children should hold all his estate in common till that time. Held, that 
the legacies were vested. — Sutton v. West, 77 N. C. 429. 

6. The rules of a benevolent society provided for the payment of a sum, on 
the decease of any member, to his family, as described in the rules, if not other- 
wise directed by him before his death. A member died, bequeathing his estate 
and property, real, personal, and mixed. Held, that this bequest was not an 
execution of his power over the fund due from the society. — Arthur v. Odd 
Fellows’ Beneficial Association, 29 Ohio St. 557. 

7. A testator, by his will, bequeathed certain annuities, devised specific real 
estate to a charity, and gave the residue, real and personal, upon a trust for 
another charity, ‘‘ after the expiration of the life-estates where I have given 
annuities.” The personal estate was insufficient for the annuities; and the 
devises to charities failed under the Mortmain Acts. Held, that the heirs-at- 
law took the real estate charged with the annuities. — Davis’s Appeal, 83 
Penn. St. 348. 

8. A testator gave his wife a legacy in lieu of dower, directed his execu- 
tors to sell all his real estate, gave certain pecuniary legacies, and the residue 
to A. B. and C., their heirs and assigns, to be equally divided between the said 
A. B. and C. C. died before the testator. Held (1), that the legacy to him 
lapsed; (2), that it went to the testator’s next of kin, and not to the other 
residuary legatees; (3), that the testator’s widow was not barred from claiming 
a share in it by accepting the provision in lieu of dower. — Hand v. Marcy, 28 
N. J. Eq. 

See Cuarity; Executor, 2; REMAINDER. 


Discovery. — See Lotrery. 
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Divorce. 

Fraud of a wife, in not disclosing her pregnancy at the time of marriage, 
held, no cause of divorce. (RopMan, J., dissenting.) — Long v. Long, 77 
N. C. 304. 

Drunkenness. — See INsuRANCE (Lire), 2. 


EasEMENT. —See Way. 


EMINENT Domaw. 


Land which has been taken and used, under statutory authority, for a canal, 
may be used, under like authority, for a road, without additional compensation 
to the owner. — Malone v. Toledo, 28 Ohio St. 643. See Shanklin v. Evansville, 
55 Ind. 240. — Stoudinger v. Newark, 28 N. J. Eq. 187, 446. 

See ConstiruTionaAL Law (State), 7. 


Equity. —See Insunction; Lottery; MisTAKE; SPECIFIC PERFORMANCE. 
Eviction. — See LANDLORD AND TENANT, 2. 


Error. 


Error lies for the plaintiff to reverse a judgment in his own favor, against an 
infant for whom no guardian ad litem has been appointed. — Frost v. Howard, 
81 Ill. 602. 

EvIpENCE. 

1. Indictment for murder. To prove that the offence was murder in the 
first degree, the prosecution undertook to show that it was committed in at- 
tempting to commit rape. Held, that evidence that the prisoner had previously 
committed rape on another person was incompetent. — State v. Lapage, 57 
N. H. 245. 

2. Plaintiff employed defendants as stock-jobbers, and agreed that all trans- 
actions should be subject to the usages of their office. They bought stock for 
his account, and, on his failing to deposit the required ‘‘ margin,’’ sold it, 
without notice to him, at a loss; whereupon he sued them in trover. Held, 
that they might show that they acted according to the usages of their office. 
And a new trial was granted because such evidence had been excluded; but 
guere its weight or conclusiveness if admitted. — Baker vy. Drake, 66 N. Y. 
518. 

3. On an indictment for murder, the prisoner contended that the killing 
was in self-defence. ‘There was evidence that the deceased had followed the 
prisoner into a house which he had threatened to kill him if he visited, of 
which threats the prisoner had notice. Held, that evidence of other like 
threats, of which the prisoner was not informed, was admissible to corroborate 
the former evidence, and to show quo animo the deceased entered the house. 
Held, also, that evidence of the violent and dangerous character of the deceased 
was admissible. — State v. Turpin, 77 N. C. 473. 

4. The impeachment of the credit of a witness, by showing that he has 
made statements at other times contradictory to his testimony at the trial, does 
not lay a foundation for sustaining him by proof of his reputation for truth. 
— Webb v. The State, 29 Ohio St. 351. 

5. In ejectment, the plaintiff claimed title under J. S., and offered in evi- 
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dence a deed from J. S. to Rufus V., and a deed from Russell V. to the plain- 
tiff’s grantor. Held, that he could not show by parol that Russell and Rufus 
were the same person, and that the latter name was written in the deed by 
mistake [there being no evidence that Russell was otherwise known as Rufus]. 
— Pitts y. Brown, 49 Vt. 86. 

6. A lease was made of ‘‘ the premises on the corner of A. and B. streets, 
recently occupied by J. S. The shops are not included.”’ Held, that the lease 
did not necessarily pass the whole building on the corner, except the shops; and 
that whether a particular part passed as having been occupied by J. S. was a 
question for the jury, on which parol evidence was admissible. — Alger v. 
Kennedy, 49 Vt. 109. 

7. On the trial of an indictment for adultery, the husband of the particeps 
criminis is a competent witness to prove circumstances which do not directly 
criminate, but tend to criminate, her. — State v. Bridgman, 49 Vt. 202. 

8. In an action to recover personal property on the ground that defendant 
bought it of plaintiff, not intending to pay for it, evidence that defendant was 
engaged about the same time in like fraudulent transactions is admissible on 
the question of intent. — Eastman v. Premo, 49 Vt. 355. 

See CarriER, 2; ConstituTIONAL Law (State), 5, 6; Damaces, 2; 
Presumption; Tax, 4; TriaL, 2; WiTNEss. 


EXECUTION. 


A levy of execution on land cannot be avoided on the ground that one of 
the appraisers was the debtor’s son, if the creditor, knowing the relationship, 
consented to his acting as appraiser. — Durant v. Shurtleff, 49 Vt. 141. 


EXECUTOR AND ADMINISTRATOR. 


1. In an action by a foreign administrator, averments in his complaint that 
he was duly appointed such administrator, and had certified his appointment 
to the Probate Court in the State where he sued, as prescribed by the law of 
that State, were held to be put in issue by a general denial of each and every 
allegation. — Fogle v. Schaeffer, 23 Minn. 304. 

2. The purchase by an executor of the interest of a particular legatee is 
no fraud on the residuary legatees, and they cannot hold him to account for the 
profits he may make by such purchase. — Hale v. Aaron, 77 N. C. 371. 

3. A chattel mortgage was made, but not recorded as required by statute; 
nor was the property delivered to the mortgagee, but the mortgagor died pos- 
sessed of it, insolvent. Held, that it was assets in his administrator’s hands 
for the benefit of creditors, discharged of the mortgagee’s lien; though the 
mortgage was good between the parties while the mortgagor lived. (GiLMORE 
and Boynton, JJ. dissenting.) — Kilbourne v. Fay, 29 Ohio St. 264. 

4. A resident of Vermont made a promissory note. The payee lived and 
died in Massachusetts, and administration was there granted on his estate. 
Held, that the administrator might sue on the note in Vermont without taking 
out administration there; because, as the debt was due and payable in Massa- 
chusetts, it could not be assets in Vermont, and therefore there was no ground 
for granting administration in that State. — Purple v. Whithed, 49 Vt. 187. 


ExempLary DamaGes.—See Damaces, 2. 
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Exemption. — See Bankruptcy, 1. 
Expert. — See Witness, 1. 
Fer#® Natur#. — See ANIMAL. 
Ferry. — See Inguncrion, 2. 
Fire. — See Proximate Cause. 
Fire Insurance. — See Insurance (Fire). 


Fixture. 

1. Platform scales on a farm, fastened to sills laid on a brick wall set in 
the ground, held, to pass by a mortgage of the farm. — Arnold v. Crowder, 81 
Ill. 56. 

2. As between a mortgagee and an execution creditor, rolling-stock of a 
railroad company mortgaged with the road is part of the realty. — Williamson 
v. New Jersey Southern R. R. Co., 28 N. J. Eq. 277. 

See CovENAnT. 


ForBEARANCE. — See CoNSIDERATION. 


Foreign ATTACHMENT. 

1. A railroad company mortgaged its property and income to secure pay- 
ment of its bonds; and, by the terms of the mortgage, remained in possession 
until default. Held, that its earnings, while so in possession, might be 
reached by process of foreign attachment in a suit against it. — Mississippi 
Valley & Western Ry. Co. v. United States Express Co., 81 Ill. 534. 

2. But where a receiver is in possession of a railroad, a creditor of the rail- 
road company cannot attach its earnings in the hands of one of its debtors; 
and if he does so, without leave of the court by which the receiver is appointed, 
he is guilty of a contempt. — Richards v. The People, 81 Ill. 551. 

3. Money taken by an officer from the person of a prisoner arrested for 
crime, is attachable in the officer’s hands in a civil action against the prisoner. 
— Reifsnyder v. Lee, 44 Iowa, 101. 


Fraup.— See Corporation, 2; Divorce; Evipence, 8; Executor, 2. 


FRAUDULENT CONVEYANCE. 

1. The plaintiff in an action of tort is not, before judgment, a creditor of 
the defendant, and cannot impeach a conveyance by the latter as made to delay 
or defraud him. — Hill v. Bowman, 35 Mich. 191. 

2. A. conveyed to B. land on which a crop was growing; the crop was after- 
wards taken on execution against A., and B. replevied it. Held, that the 
defendant in the action of replevin might show that the conveyance to B. was 
made to defraud A.’s creditors. — Pierce v. Hill, 35 Mich. 194. 

See Executor, 3. 

GAME. 


Where a statute forbids the catching of rabbits with ferrets by any person, 
except on premises owned by him, one who so hunts on premises not owned 
by him is not protected by having the owner’s license, if he does not act as 
the owner’s agent. — Hart v. The State, 29 Ohio St. 666. 
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Gaminc. — See Penat Action. 
GARNISHMENT. — See ForEIGN ATTACHMENT. 
GuarpIAn. — See Error. 
Homesteap. — See Bankruptcy, 1, 3. 
Homicipe. — See EvipEnce, 1, 3. 


HusBanp AND WIFE. 

A trustee for his wife and others, having converted to his own use part of 
the trust fund, was removed. Held, that this was not a reduction to possession 
of the wife’s share; and, therefore, that her share of other money received by 
the succeeding trustee was not liable to make up the loss of the other cestuis 
que trust. — Jones v. Randel, 2 Del. Ch. 627. 

See Devise, 4; Divorce; Evipence, 7; WILL. 


ILLEGAL ConTRACT. 

Members of a public-school board, in their individual capacity, ordered 
apparatus for the schools, and agreed to call a meeting of the board and ratify 
the contract. Held, that the contract was against public policy, and would not 
support an action. — McCortle v. Bates, 29 Ohio St. 419. 

See Tax, 1. 

INDICTMENT. 

1. Indictment for burglary in a house ‘‘ belonging to the estate of the late 
J.S.? Held, bad; overruling former decisions. — Beall v. The State, 53 Ala. 
460. 
2. An indictment describing the prisoner’s Christian name by initials only, 
is abateable by plea setting out his name in full, with an averment that the 
same was known to the grand jury. — Gerrish v. The State, 53 Ala. 476. 

3. An indictment for administering a poisonous substance (strychnia) with 
intent to kill, must aver that the defendant well knew the said substance to 
be a deadly poison. — State v. Yarborough, 77 N. C. 524. 


InporsER. — See PAYMENT. 


INFANT. 

An infant cannot be a justice of the peace. — Ex parte Golding, 57 N. H. 
146. ; 

See Error. 

INJUNCTION. 

1. A tax-payer of a county may maintain a bill to restrain the county com- 
missioners from publishing, at the expense of the county, the list of delinquent 
taxes in a newspaper other than that authorized by law for such purpose. — 
Sinclair vy. Commissioners of Winona County, 23 Minn. 404. 

2. The owner of a ferry franchise may have an injunction to restrain other 
persons from running, without license from the State, another ferry which 
takes away passengers from his. — Midland Terminal & Ferry Co. v. Wilson, 
78 N. J. Eq. 537. And see the reporter’s note to that case. 

See Lorrery. 
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InsurRANCE (Fire). 

1. A policy required notice to be given to the insurers of any mortgage made 
on the property. Held, that the assured must give actual notice, at his peril; 
and that a notice sent by mail to the insurers, postage paid, but never re. 
ceived by them, was not sufficient. — Plath v. Minnesota Farmers’ Ins. Associa. 
tion, 23 Minn. 479. 

2. A policy provided that in case of loss the insurers might rebuild, on giving 
notice of their election so to do within thirty days. Held, that although they 
had not given notice within that time, they might afterwards rebuild, instead 
of paying the loss, if the assured consented, and notwithstanding his creditors 
objected. — Stamps v. Commercial Ins. Co., 77 N. C. 209. 

See Rartroap; VENDOR AND PURCHASER. 


InsuRANCE (LIFE). 

1. A policy of life insurance was conditioned to be void on default of pay- 
ment of any assessment within thirty days from the date of notice thereof. 
Held (1), that the time was to be reckoned from and exclusive of the day on 
which the assured received the notice; (2), that by his death within that time 
the insurers’ liability was fixed, and was not avoided though the assessment 
was not paid within the time. — Protection Life Ins. Co. vy. Palmer, 81 Ill. 88. 

2. A life insurance policy was conditioned to be void if death should happen 
while the assured was, or in consequence of his having been, under the influ- 
ence of intoxicating drink. Held, that if the assured was drunk when he 
died, the policy was avoided; and that it was immaterial whether or not the 
drunkenness was the cause, proximate or remote, of the death. — Shader v. 
Railway Passenger Assurance Co., 66 N. Y. 441. 


IntTENT. — See EvipEnceE, 8. 


INTEREST. 


A promissory note bearing interest at less than the legal rate will carry 
interest at the legal rate, as damages, after maturity. — Moreland v. Lawrence, 
23 Minn. 84. 

See Usury. 

JUDGE. 

A judge is liable for conspiring to institute a malicious prosecution in 
his own court. — Stewart v. Cooley, 23 Minn, 347. 

See INFANT; SEARCH-WARRANT. 


JUDGMENT. 

1. A joint warrant of attorney to confess judgment is not revoked by the 
death of one of the debtors; but judgment may be entered on it against the 
survivors. — Croasdell vy. Tallant, 83 Penn. St. 193. 

2. A joint conviction of two is a several conviction of each; and if one of 
the two is afterwards convicted of a like offence, he may properly be sentenced 
as for a second offence. — State v. Brown, 49 Vt. 437. 


JupiciaL Sate. — See ADJOURNMENT. 
Jurispiction. — See Bankruptcy, 1; Nationa Bank. 
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Jury. — See ConstirurionaL Law (State), 4, 5,6; Quo Warranto, 2; 
Triat, 1. 


JUSTICE OF THE PEACE. — See INFANT. 


LANDLORD AND TENANT. 

1. A landlord having a lien for rent on the crop grown by his tenant may 
maintain an action against a stranger who removes the crop, with notice of 
the lien, although without any intent to defraud him of the benefit of it. 
— Hussey v. Peebles, 53 Ala. 432. 

2, The owner of a building, having let the upper stories, neglected to repair 
adrain in the cellar, whereby the whole building was rendered unhealthy. 
Held, that the tenant might treat this as an eviction, quit the building, and 
refuse to pay rent. — Alger v. Kennedy, 49 Vt. 109. 

See CovENANT; Evipence, 6; Speciric PERFORMANCE, 1. 

Lapse. — See Devisk, 8. 


LARCENY. 


The finder of lost property, who feloniously converts it to his own use, 
animo furandi, is guilty of larceny, though he does not know who the owner 
is, if he has the means of finding him out, or has reason to believe, and does 
believe, that he will be found. — State v. Levy, 23 Minn. 104. 


Lease. — See CoveNnANT; Evipence, 6; Sreciric PERFORMANCE, 1; 
Trust, 2; VENDOR AND PURCHASER. 


Leaacy. — See DEvIsE AND LEGACY. 


Tn an action for publishing a libel in a newspaper, the defendant may show,, 
in mitigation of damages, that he copied it from other newspapers. — Hewitt 
y. Pioneer Press Co., 23 Minn. 178. 

LicENsE. — See ConsTITUTIONAL LAw (STATE), 8; GAME. 
Lien. — See Mecnanics’ Lien. 
Lire Insurance. — See InsuRANCE (LIFk). 


Limitations, STATUTE OF.” 


1. Six years, in the Statute of Limitations, means six calendar years, and 
not a period of so many days as are contained in six calendar years, if Sun- 
days (when no process can be served) are not counted. — Bell v. Lamprey, 57 
N. H. 168. 

2. A debtor delivered to his creditor, in part payment of his debt, the 
promissory note of a third person, which was duly paid at maturity. Held, 
that this was a sufficient acknowledgment of the debt to suspend the operation 
of the Statute; but that the Statute began to run again from the time when the 
note was delivered to the creditor, and not from the time when it was paid. — 
Smith v. Ryan, 66 N. Y. 352. 

See PenaL AcTIon. 


Lorp’s Day. — See Limitations, STATUTE OF, 1; TRIAL, 1. 
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Lorrery. 

A lottery was authorized by special statute, on compliance by the managers 
with certain conditions. Held, that the State might maintain a bill in equity 
against the managers for discovery as to whether the conditions had been com- 
plied with, and to restrain the further prosecution of the enterprise if they had 
not, — State v. Maury, 2 Del. Ch. 141. 


Mauicious Prosecution. — See JuDGE. 


MANDAMUS. 

A statute directed the commissioner of highways to open V. Street, in 
Philadelphia. To a mandamus requiring him to do so he returned that there 
was no such street. Held, on demurrer, that the return was good, though it 
contradicted the statute. (Agnew, C. J. dissenting.) — Commonwealth v. 
Dickinson, 83 Penn. St. 458. : 

See CorProratTIon, 3. 


MarriaGe. — See Divorce. 
MEAsuRE OF Damaces. —See DAMAGES. 


Mecuanics’ LIEN. 

Furnishing materials and labor in putting a lightning-rod on a house is 
not furnishing materials and labor “in building, altering, repairing, or orna- 
menting ’’ the house, within the meaning of a mechanics’ lien law. — Drew 
yv. Mason, 81 Ill. 498. 


Mitt. —See ConstitutTionaL Law (State), 2; Dam. 
MisnomMer. — See EvipENcE, 5; InpiIcTMENT, 2. 


MISTAKE. 


A mortgage of a railroad to trustees was made and recorded. By inadver- 
tence, words of inheritance were omitted; but it was plain from the whole 
instrument that the trustees must take a fee in order to execute the trust. 
Held, that the mortgage should be reformed by inserting words of inheritance; 
subsequent incumbrancers being affected by the record with notice that a mort- 
gage in fee was intended to be made. — Randolph v. New Jersey West Line 
R. R. Co., 28 N. J. Eq. 49. 

See Evipence, 5. 

MortGAce. 

A railroad company mortgaged ‘all its property now owned or which here- 
after may be owned by it.’’ Afterwards lands were granted to the company 
by the United States and State governments; but the company had not, when 
the mortgage was made, capacity to take or hold such lands. Held, that they 
could not have been contemplated by the mortgage, and therefore did not, 
when granted to the company, pass to the mortgagee. — Meyer v. Johnston, 53 
Ala. 237. 

See Executor, 3; Fixture, 1, 2; Foreign ATTACHMENT, 1; MISTAKE; 
Priority; TenveER, 1; Trust, 1, 2. 
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MunicipaL CokporatTIon. 

1. A city was authorized by its charter to obtain by contract or purchase 
the wharves within its limits, with power to raise a revenue from the same by 
establishing and collecting rates of dockage. Held, that the city had no power 
to acquire a wharf to be used by the public, free of charge. — Mayor, &c. of 
Mobile v. Moog, 53 Ala. 561. 

2. A town, authorized by its charter to suppress and restrain billiard-tables, 
may license them. — Winooski v. Gokey, 49 Vi. 282. 

See Bona Five Purcuaser. 


Murper. — See EvipEnce, 1, 3. 
Name. —See Evipence, 5; InpIcTMENT, 2. 


NatTIONAL Bank. 

National banks may sue in the State courts. — First Nat. Bank of Mont- 
pelier v. Hubbard, 49 Vt. 1. 

See Bank, 2; Tax, 5. 

NEGLIGENCE. 

1. Action by a child three years old to recover for injuries caused by defend- 
ants’ negligence. Held, that negligence of the child’s parents was no defence. 
— Government Street R. R. Co. vy. Hanlon, 53 Ala. 70. 

2. A. invited B. to drive with him, and they were both injured at a railroad 
crossing, by the negligence of the railroad. Held, that B. might recover dam- 
ages whether or not A. was negligent, he being a competent driver, so that B. 
was not negligent merely in going with him. — Robinson v. New York Central 
R. R. Co., 66 N. Y. 11. 

See Carrier, 3, 4; RarLroap. 


NEGOTIABLE INSTRUMENTS. 

Interest coupons on negotiable bonds of a corporation, payable to bearer, at 
a specified time and place, are negotiable separately, and are entitled to grace; 
and one who buys them within three days after the time specified for payment 
is a purchaser before maturity. But if not made payable to bearer, or order, 
they are not negotiable, nor entitled to grace. — Evertsen v. Nat. Bank of 
Newport, 66 N. Y. 14. 

See Bank, 1, 2; INTEREST; PAYMENT. 


New Triar. — See 2, 3. 


Nonsvlt. 


After an action has been referred on motion of the plaintiff, and the referee 
has reported against him, he cannot become nonsuit. — Parker vy. Burns, 57 
N. H. 602. 


Notice. — See InsurANcE (Fire), 1, 2. 


OFFICER. 
1. A sheriff cannot appoint a special deputy, pro hac vice, by parol. — 
Meyer v. Patterson, 28 N. J. Eq. 239. 
2. An officer is not bound to execute process which is voidable, though 


530 SELECTED DIGEST OF STATE REPORTS. 


regular on its face, and no action lies against him for refusing to execute it; 


though he is protected if he does execute it. — Newburg v. Munshower, 29 Ohio 
St. 617. , 


See Foreign AtrracuMent, 3; Quo WARRANTO; SEARCH-WARRANT. 
Orpinance. — See MunicipaL Corporation, 2. 
ParENtT. — See NEGLIGENCE, 1. 
PAssENGER. — See Carrier, 3. 
Patent. — See ConsTiTuTIONAL Law, 1. 


PAYMENT. 
Where a promissory note held by a bank, in which the maker is a depositor, 
is dishonored, and the indorser is duly notified, and the maker afterwards 
makes a deposit on his current account, the bank is not bound to apply it in 


payment of the note, and the indorser is not discharged. — Nat. Bank of New- 
burgh v. Smith, 66 N. Y. 271. 


See Limitations, STATUTE OF, 2. 


Prenat ACTION. 


By statute, money lost at gaming may be recovered of the winner by the 
loser, or, if he shall not sue within six months, by any person. Held, that an 
action under the statute was an ‘‘ action upon a statute for a penalty or for- 
feiture,’’ within the meaning of the Statute of Limitations. — Cooper v. 
Rowley, 29 Ohio St. 547. 

Perpetuity. — See Devise, 2. 
Puysician. — See WITNEsS. 
PLEADING. — See ExecurTor, 1. 
Power. — See Devisk, 6; JUDGMENT. 
Practice. — See Nonsuit; TRIAL. 


PRESUMPTION. 
The law will not presume that a woman seventy-five years old cannot have 
children. — List v. Rodney, 83 Penn. St. 483. 
PRINCIPAL AND AGENT. — See AGENT. 
Principat AND Surety. —See Surety. 


PRIORITY. 

One who takes a mortgage as security for a pre-existing debt, without any 
new consideration, and with notice of a prior unrecorded mortgage, is post- 
poned to that mortgage; and so is his assignee, though the latter has no notice 
of the prior mortgage, and the assignment is duly recorded. — De Lancey v. 
Stearns, 66 N. Y. 157. [This decision seems to depend on the provisions of 
the registry acts, which are not stated in the report. ] 


PROXIMATE AND REMOTE CAUSE. 


Plaintiff owned houses fronting on a street, on the other side of which was 
ariver. Defendants, a railway company, occupied with tracks and buildings 
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the street, and land beyond, which they made by partly filling up the river. 
Plaintiff’s houses took fire, and were destroyed, the engines and firemen being 
unable to reach the river by reason of the obstructions caused by defendants. 
Held, that defendants’ acts were not the proximate cause of plaintiff’s loss; so 
that even if such acts were unlawful, defendants were not liable for the loss. 
— Bosch v. Burlington & Missouri R. R. Co., 44 Iowa, 402. 


Quo WaRRANTO. 


1. The Constitution provides that any candidate for office guilty of bribery 
shall be disqualified for holding office. Held, that an officer might be removed 
by quo warranto for obtaining his election by bribery, without being first 
convicted of the offence on an indictment. — Commonwealth vy. Walter, 83 
Penn. St. 105. 

2. Semble, that the defendant, in an information in the nature of quo war- 
ranto, is entitled to a trial by jury. — bid. 


RAILROAD. 

Where a statute made railroad companies liable for all damages caused by 
fire from their locomotives, and gave them an insurable interest on property 
exposed along their lines, held, that they were liable as insurers, and that it 
was immaterial whether the owner of property so damaged was negligent or 
not. — Rowell v. Railroad, 57 N. H. 132. 

See Carrier, 1, 3,4; Conrract; DamaGces, 2; Fixture, 2; ForriGn 
ATTACHMENT, 1, 2; MortGAGE; NEGLIGENCE, 1, 2; REMOVAL OF Suits, 3; 
Tax, 2; Trust, 1, 2. 

Rape. — See EvipEnce, 1. 
RaTIFICATION. — See AGENT, 1. 
Receiver. — See ForEIGN ATTACHMENT, 2. 
Reaistry. — See Priority. 


REMAINDER. 

Land was devised to S., to be held by her husband in trust for her; and the 
testator expressed his intention to be to “give to her children living at her 
death, and to the issue of any of them if dead, in right of such one deceased, 
and to their heirs,’’ the land so devised. Held, a contingent remainder to 
the children of S., or the issue of deceased children who should survive her. — 
List vy. Rodney, 83 Penn. St. 483. 


ReMOvAL oF Suits FRoM State To UnitEp States Courts. 

1. When a cause is called for trial, and a jury ready to try it, the trial is 
begun, though the jury has not been sworn; and the defendant is then too late 
to apply to remove the cause into the United States court. — St. Anthony Falls 
Water Power Co. v. King Bridge Co., 23 Minn. 186. 

2. Where one who is indicted in a State court for an assault and battery 
justifies his acts under color of authority as an United States revenue officer, 
he may remove the cause into the United States Circuit Court; and the act of 

. Congress authorizing such removal is constitutional. (RopMan, J. dissent- 
ing.) — State v. Hoskins, 77 N. C. 530. 
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3. A foreign railroad corporation does not, by hiring and using a road in 
the State belonging to a domestic corporation, itself become a domestic corpo- 
ration so as to lose the right of removing into the United States courts suits 
brought against it in a State court. (Jounson, J. dissenting.) And a State 
statute providing that such hiring and use shall be taken as a waiver of the 
right of removing suits is unconstitutional. (AsHBURN, J. dissenting.) — 
Baltimore § Ohio R. R. Co. vy. Cary, 28 Ohio St. 208. 


REPRIEVE. 

By statute, a reprieve granted to any person under sentence of death, on 
any condition whatever, shall be accepted in writing by the prisoner. Held, 
that the governor might grant a respite without conditions; that such reprieve 
need not be accepted; and that it might properly fix a future day for execu- 
tion, which should then be done without Senther order of the court. — Sterling 
v. Drake, 29 Ohio St. 457. 

RESCISSION. 

A chattel was sold with warranty, and with an agreement that it might be 
returned if not satisfactory. Held, that the purchaser had a double remedy, 
and might sue on the warranty, though he had offered to return the chattel; 


the right to return being in pursuance, and not in avoidance, of the contract. 
— Kimball Manuf. Co. v. Vroman, 35 Mich. 310. 


Return. — See MANDAMUS. 
Revocation. — See AGENT, 2; JUDGMENT, 1. 
RrpaRiaAn Owner. — See Dam. 


SALE. 


A sale by sample implies no warranty of quality, but merely that the goods 
are of the same kind as the sample, and merchantable. (SHarswoop, J., 
dissenting.) — Boyd v. Wilson, 83 Penn. St. 319. 

See AGENT, 1; CorPorATION, 2; REscIssion. 


Sea. — See ConstituTIonaAL Law (State), 4. 


SEARCH-WARRANT. 
A warrant appearing on its face to authorize the search of a dwelling-house 
for property belonging to the justice issuing the warrant, alleged to have been 


stolen, is absolutely void, and no protection to the officer who executes it. — 
Jordan v. Henry, 22 Minn, 245. 


Sewer. — See Tax, 3. 
SuHeriFF. — See OFFICER. 


SpeciFic PERFORMANCE. 


1. A covenant in a lease for perpetual renewal may be enforced in equity 
by the lessee, though he fails to apply for renewal within the term, according 
to the literal wording of the covenant; provided that he does apply within a 


reasonable time, and pays all fines for renewal and arrears of rent. — Banks v. 
Haskie, 45 Md. 20. 
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2. On a bill for specific performance, defendant was decreed to execute a 
conveyance to plaintiff. Held, that he was not bound to prepare a deed him- 
self; that plaintiff ought to prepare and tender to him for execution a proper 
deed; and that until he refused or neglected to execute such deed so tendered 
he was not in contempt. — Bury v. Innes, 35 Mich. 189. 


SratuTE oF Limitations. — See Limitations, STATUTE OF. 
Stock. — See. Trust, 3. 
Sunpay. — See Liwrrations, STATUTE OF, 1; TRIAL, 1. 


SurRETY. 

A promissory note indorsed, due and unpaid, was replaced by a bond 
executed by the maker and indorser of the note to secure the same debt. 
Held, that the indorser, though in form a principal, was in equity only a 
surety on the bond. — Merriken v. Godwin, 2 Del. Ch. 236. 


Tax. 

1. A depositor in a bank took from the bankers a writing acknowledging 
the receipt of a certain sum equal to the amount of his deposit in United 
States bonds not taxable, and promising to return the same on demand. 
Held, that this contract was lawful, though made for the express purpose of 
avoiding taxation on the deposit. — Stilwell v. Corwin, 55 Ind. 433. 

2. A tax on gross receipts of railroad companies was held to be a tax on the 
franchises and not on the property of the companies, and, therefore, not for- 
bidden by the Constitution, which requires all direct taxes on property to be 
equal and uniform throughout the State. (ALvey, J. dissenting.) — State v. 
Philadelphia, Wilmington, § Baltimore R. R. Co., 45 Md. 361. 

3. A statute authorizing assessments for sewers on such lots as the city 
council should determine to be increased in value by the improvement, in 
proportion to their superficial area, held, unconstitutional. — Thomas v. Gain, 
35 Mich. 155. 

4. Action on a promissory note, the consideration of which was a license to 
cut timber on plaintiff’s land in another State. Defence, that the considera- 
tion had failed, by reason of a sale of the land for non-payment of taxes by 
plaintiff. Held, that defendant must prove not only that the land was in fact 
so sold, but that all the proceedings in levying the tax and in the sale were 
regular. — Bisbee v. Torinus, 22 Minn. 555. 

5. Tax acts are presumed not to intend the imposition of a double burden; 
and, therefore, where the whole capital stock of a national bank was taxable 
and taxed under State laws, it was held that no further tax on the real estate 
occupied by the bank for its business could be levied, there being no law ex- 
pressly authorizing it. — Commissioners of Rice County v. Citizens’ Nat. Bank, 
23.Minn. 280. 

6. Notice of the sale of land for non-payment of taxes is required by statute 
to be posted in some public place in the town or place where the land is situ- 
ated. A tax sale of land in a settlement was held void when no notice had 
been posted anywhere in the settlement, though the settlement consisted only 

“of six houses on separate farms, and contained no church, school-house, inn, 
shop, sign-post, or public highway. — Cahoon v. Coe, 57 N. H. 556. 
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7. By statute, all buildings belonging to charitable institutions, together 
with the land actually occupied by them, are exempt from taxation. A chari- 
table corporation occupied land owned by it, and other land of which it had a 
lease, wherein it covenanted to pay the taxes. Held, that the former land was 
not taxable, but that the latter was. — Humphries v. Little Sisters of the Poor, 
29 Ohio St. 201. 

See ConstituTIONAL Law, 2; ConstiruTionaL Law (State), 1; In- 
JUNCTION, 1., 

TeLeGrapu. — See ConsTITUTIONAL Law, 2. 


TENDER. ‘ 

1. A tender of the amount due on a promissory note secured by mortgage, 
made on the condition that the mortgage should be cancelled, is not sufficient. 
— Storey v. Krewson, 55 Ind. 397. 

2. A tender of a debt due, without costs, if made before a writ has been 
served on the debtor, though after it has been sued out and delivered to an 
officer for service, is sufficient. — Randall vy. Bacon, 49 Vt. 20. 


Time. — See InsurANCE (Lire), 1; Limitations, Stature oF, 1. 
— See Corporation, 1. 


TRIAL. 


1. A case was committed to a jury on Saturday night. Held, that the court 
might come in and receive their verdict on Sunday. — Reid v. The State, 53 
Ala. 402. 

2. Semble, that the admission of incompetent evidence is not cured by a 
subsequent instruction to the jury to disregard it. — Scripps v. Reilly, 35 Mich. 
371. 


3. Where the judge at nisi prius suffered counsel, in opening the case, to 
read, against objection, papers not admissible in evidence, held, that this was 
such an abuse of his discretion as to require the granting of a new trial. — 
Ibid. 

See RemovaL or Suits, 1. 


Trust. 


1, A railroad corporation mortgaged its road to a trustee to secure payment 
of its bonds. After the trustee had taken possession of the road for default in 
payment of the bonds, he bought large quantities of the bonds, and afterwards 
sold them at an advance. Held, that he was bound to account to the corpora- 
tion for the profits so made by him. — Ashuelot R. R. Co. v. Elliot, 57 N. H. 
397. 

2. He also leased land of the corporation to another corporation of which he 
was a director. Jeld, that the lease was voidable, but that the lessees should 
be allowed for improvements made by them. — Ibid. 

3. A corporation increased its capital, allowing each stockholder to take at 
par as many new shares as he held of the old. A fund had been invested in 
the stock in trust for a person for life, remainder over. The trustees sold part 
of their “ options’ to take the new shares, and bought new shares with the 
proceeds. J/eld, that the shares so bought went to the remainder-man. — 
Moss's Appeal, 83 Penn. St. 264. 
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4. A trustee may be entitled on the termination of the trust to receive 
compensation out of the principal fund, in addition to his commissions on the 
income. — Biddle’s Appeal, 83 Penn. St. 340. 

See Cuarity; Devise, 2; Executor, 2; Huspanp AND WIFE. 

TrusTEE Process. — See ForeiGN ATTACHMENT. 
Utrra Vires.— See Bank, 1, 2; Corporation, 1. 
UsaGe. — See EvipEncer, 2. 


Usury. 


The statute of New York forbidding corporations to plead usury does not 
make their usurious contracts lawful; and, therefore, where a corporation char- 
tered in another State was sued in such State on its bonds delivered and made 
payable in New York, held, that it might well plead usury. — Commissioners 
of Craven County vy. Atlantic & North Carolina R. R. Co., 77 N. C. 289. 


VENDOR AND PURCHASER. 

Buildings demised by lease, giving the lessee the option to purchase, and 
insured for the lessor’s benefit, were burned during the term, the rent being 
in arrear, and the lessor collected the insurance. Held, that the lessee could 
not afterwards, by exercising his option to purchase, require the insurance 
money to be applied to satisfy the rent in arrear and the purchase-money. — 
Gilbert v. Port, 28 Ohio St. 276. 

Venire Facias. —See ConstitutionaL Law (Stare), 4. 
Verpict. — See Tria, 1. 

VestED INTEREST. — See Devise, 5. 
Voter. — See ConstituTIonaL Law (Strate), 3. 
Watver. — See Corporation, 3; ExEcurTIon. 
Warrant. — See SEARCH-WARRANT. 
Warranty. — See Riscission; SALE. 
Watercourse. — See Dam. 


Way. 

When one grants a private right of way over his land, he is not necessarily 
debarred from erecting gates across the way; but whether it is reasonable and 
proper to do so is a question for the jury. — Baker y. Frick, 45 Md. 337. 

See Eminent Domain; MANDAMuUs. 


Wuarr. — See Municipat Corporation, 1. 


WILL. 


At common law, the marriage of a feme sole revokes her will; and her hus- 
band’s consent to the probate of a will made by her before marriage does not 
make the will valid, but all her personal property not reduced to possession by 
her husband during her lifetime is to be distributed among her next of kin. 
— In re Carey, 49 Vt. 236. 

See DEvisE. 
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WITNESS. 


1. A physician may be compelled to testify as an expert, without payment 
of any thing beyond the ordinary witness-fees. — Ex parte Dement, 53 Ala. 
389. 

2. A resident of a foreign State, while attending court as a witness, cannot 
lawfully be served with a summons in a civil action, even though he is not 
arrested. — Person v. Grier, 66 N. Y. 124. 

3. Where the law provides no means for compelling a witness to appear be- 
fore a justice of the peace and give his deposition, and his costs, if he does 
attend, are not taxable in the suit in which the deposition is taken, one who 
is cited so to appear, and does appear, cannot recover his expenses of the party 
who cites him, if the latter fails to appear and take the deposition. — Feltt v. 
Davis, 49 Vt. 151. 

See Evipence, 4, 7. 

Worps. 
“Action upon a Statute for a Penalty or Forfeiture.’”? — See PENAL ACTION. 
“All Writs.’? —See ConstituTionaL Law (Srate), 4. 
“* Next of Kin.’? —See Devise, 3. 


Repairing or Ornamenting.”? — See Mecuanics’ LIEN. 


Writ. — See ConstiruTionaL Law (State), 4. 


DIGEST OF CASES IN BANKRUPTCY. 


DIGEST OF CASES IN BANKRUPTCY. 


AcCOMMODATION Paper. —See Promissory Notes. 


AcTION. 

Where the subject-matter of an action pending at the time of adjudication 
would not pass to an assignee, the bankrupt has the right to prosecute it. — 
Towle v. Davenport, 16 N. B. R. (Sup. Ct. N. H.) 478. 

See Lien, 8; PrincipaAL AND AGENT. 


Act oF Bankruptcy. 

The taking of partnership property to pay a debt not a partnership debt, 
when the firm is insolvent, though each partner may be liable for it, is an act 
of bankruptcy. — Jn re Matot, 16 N. B. R. (Dist. Vt.) 485. 

See CompuLsory PROCEEDINGS. 


ADJUDICATION. 


1. An adjudication will not be set aside upon the ground that the petition 
was procured by the bankrupts themselves as an involuntary one, to avoid the 
necessity of procuring the assent of a requisite proportion of the creditors to a 
discharge on a voluntary petition. There could be no legal fraud in procuring 
such an adjudication, unless it should be followed by a discharge that could 
not be had upon voluntary proceedings. — Jn re Matot, 16 N. B. R. (Dist. Vt.) 
485. 

2. An adjudication by default in proceedings substantially regular cannot 
be set aside, except on application of the debtors. — Jhid. 

3. When the affairs of a partnership had been settled by composition for 
the period of five years, the court will not adjudicate the firm bankrupts upon 
the petition of one member, who alleges that the firm is insolvent by reason of 
frauds perpetrated by him in effecting such composition. — Jn re Hamlin, 16 
N. B. R. (N. D. Til.) 522. 

4. If it appears that the petitioning partner has obtained assignments of a 
large amount of the claims of the creditors without consideration to his father, 
to be used in the proceedings, such an act will be a fraud upon the Bankrupt 
Act. — Ibid. 

See Corporators; REcEIVER, 1. 


AMENDMENT. — See INVOLUNTARY PETITION, 3; JURISDICTION, 8. 


ARREST. 
The adjudication of one as a bankrupt while under arrest upon a civil 
. process, under the State courts, will not entitle him to a release therefrom. — 
Brandon Nat. Bank v. Hatch, 16 N. B. R. (Sup. Ct. N. H.) 468, 
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ASSETS. 


The term ‘assets,’? under the bankrupt laws, means all the property of 
every name and nature chargeable with the debts of the bankrupt which come 
into the hands of, or under the control of, the assignee, by reason of such prop- 
erty having ever been owned by or in possession of the bankrupt; and the value 
thereof ought to be considered a sum not less than the sum actually realized 
out of said property, and received by the assignee for it. — Jn re Taggert, 16 
N. B. R. (N. D. N.Y.) 351. 

See AssiGNEE, 4. 

ASSIGNEE. 

1. Assignees may sue to recover the assets of the bankrupt in the Circuit of 
or District Court in a district other than that in which the decree in bankruptcy 
was entered. — Dutcher v. Wright, 16 N. B. R. (U. S. Sup. Ct.) 331. 

2. A deed of trust, given to secure a debt, contained a clause that, on fail- 
ure of the trustee named to act, the cestuis que trust might appoint any one 
else to execute the trust. Held, that the power thus conferred on the cestuis 
que trust was personal and confidential, and did not pass to their assignees in 
bankruptey. — Clark v. Wilson, 16 N. B. R. (Sup. Ct. Miss.) 356. 

3. A conveyance of real estate, in Indiana, to a husband and wife creates an 
estate in joint tenancy which cannot be seized and sold upon judicial process 
by the creditors of either, nor pass to an assignee in bankruptey. — Jn re Ben- 
son, 16 N. B. R. (Ind. Dist. Ct.) 377. 

4. If the effect of a divorce, obtained after an adjudication in bankruptcy, 
is to destroy the unity of possession, and to turn what was a holding per tout 
by husband and wife into a tenancy in common, it is simply, by operation of 
law, the creation of a new interest in the bankrupt, and is to all intents and 
purposes a new acquisition, which cannot be claimed by the assignee. — Ibid. 

5. The assignee takes the property of the bankrupt, as an attaching cred- 
itor would take it, subject to all legal claims upon it. — Safford v. Burgess, 16 
N. B. R. (Vt. C. Ct.) 402. 

6. The assignee in bankruptcy holds the assets as an officer of the court 
appointing him; and his possession and management cannot be interfered with 
by the State court. — Southern v. Fisher, 16 N. B. R. (Sup. Ct. S. C.) 414. 

7. Although an assignee may prosecute or defend a suit pending at the time 
of adjudication in the State court, he is not compelled to resort to that court, 
and abide by its judgment, but may apply directly to the District or Circuit 
Court, as the character of his case may require. — bid. 

8. If the general creditors agree, the assignee may pay privileged debts as 
soon as he receives money enough for that purpose, or may pay a part equally. 
—Inre Sawyer, 16 N. B. R. (Mass. Dist ) 460. 

9. Where a separate adjudication is made against a bankrupt who is or has 
been a member of a firm, the separate creditors have a right to vote for the 
assignee. — Jn re Falkner, 16 N. B. R. (Mass. Dist.) 503. 

10. The district judge is bound to see that the rights of the minority are 
protected, and to refuse confirmation where he has good reason to suspect the 
assignee has been chosen in the interests of the bankrupt, or that the circum- 
stances are such as to indicate the election to be unfair, or that the assignee 
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will not truly represent the body of the creditors. — In re Wetmore, 16 N. B. 
R. (E. D. Mich.) 514. 

11. An assignee will not be confirmed, where it appears that he was for 
many years the book-keeper of one of the bankrupts; that bankrupt and his 
attorney had endeavored to control the meeting; that both voted under powers 
of attorney for the assignee; that the bankrupt was actively soliciting votes 
before the meeting, even though the election was almost unanimous. — /bid. 

See Action; AssiIGNMENT, 1; Composition, 5; JupGMEeNT, 2; Mort- 
GAGEE; PLEADINGS, 4; PriviLEGeED Dest; Taxes; Trust. 

ASSIGNMENT. 

1. Until a general assignment for the benefit of creditors has been set aside, 
the title to property embraced in it remains in the assignee. It does not vest 
in the assignee in bankruptcy by the mere force of an adjudication, and his ap- 
pointment as assignee. — Belden v. Smith, 16 N. B. R. (N. D. N. Y.) 302. 

2. A general assignment for the benefit of creditors, without giving prior- 
ity, is superseded by proceedings in bankruptcy. — Dolson v. Kerr, 16 N. B. 
R. (Sup. Ct. N. Y.) 405. 

3. A general assignment for the benefit of creditors, made in good faith, 
with no fraudulent intent, and without preferences, is valid. — Haas v. 
O’Brien, 16 N. B. R. (Ct. App. N. Y.) 508. 

See ApJuDICATION, 4; ComposITION, 5, 6; JUDGMENT, 2. 


ATTACHING CREDITOR. — See INVOLUNTARY PETITION. 
ATTACIIMENT. — See LIEN, 2. 
Bank Deposit. — See Set-orr, 1, 3. 


BANKRUPT. 


1. The bankrupt, until the appointment of an assignee, is a trustee of his 
estate for the benefit of creditors. — Jn re Battey, 16 N. B. R. (Mass. Dist.) 
397. 

2. And if he is indorser upon notes maturing before such appointment can 
be made, he may waive demand and notice. — Jbid. 

3. And it would seem that he might, without leave of court, begin any suits 
that are necessary to save the Statute of Limitations, or are otherwise of imme- 
diate urgency, though he cannot, without suit, receive payment. — Ibid. 

See ApJUDICATION, 1. 

Bankrupt Act. 


1. The insolvent law of Connecticut is not wholly superseded by the Bank- 
rupt Act of the United States, in respect either to voluntary or involuntary 
proceedings under it. — Geery’s Appeal, 43 Conn. 289. 

2. Where the two, however, come into practical conflict, the bankruptcy law 
must prevail. — Ibid. 

3. The bankrupt law does not forbid the creditor from taking from a third 
party a contract, covenant, or security, as an inducement to forBear institut- 
ing proceedings against his debtor, for the purpose of having him declared 
. & bankrupt. — Ecker v. Bohn, 16 N. B. R. (Ct. App. Md.) 544. 

4. To constitute such forbearance a valid consideration for the contract, 
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covenant, or security, the creditor must, at the time of receiving it, havea , 
right to proceed in bankruptcy against debtor. — Ibid. 
See AssiGNMENT, 2, 3. 


Bonp. — See JupGMENT, 1; PLEADINGS, 2. 


BurpeEN OF PRooF. 
Where the name of a person appears on the stock-book of a corporation as 
a stockholder, the presumption is that he is a stockholder; and, in an action 
against him to recover an assessment, the burden is upon him to show that he 
is not a stockholder. — Turnbull vy. Payson, 16 N. B. R. (U. S. Sup. Ct.) 440. 
CLoup upon THE TiTLE. — See Lien, 1. 


ComPosITION. 


1. Where a debtor has been legally released under a composition with his 
creditors, the voluntary payment afterwards by him of additional sums to cer- 
tain of his creditors will not revive the debt of a creditor who accepted the 
composition, upon condition that none of the other creditors should receive 
better terms. —Jn re Sturgis, 16 N. B. R. (N. D. Ill.) 304. 

2. The compromise provisions of bankruptcy design that every creditor 
shall receive the same proportion of his debt; that the secured creditor is a 
creditor for that purpose, for all that is not satisfied by his security. When- 
ever this fact is ascertained, even after the compromise, that remainder con- 
stitutes a debt against the bankrupt, of which he shall pay the same proportion 
to that creditor that he has paid to the unsecured creditor. — Paret v. Ticknor, 
16 N. B. R. (E. D. Mo.) 315. 

3. Where, in a composition proceeding, a creditor has notice of the proceed- 
ings, and that by the statement of the debtor he is a creditor fully secured, is 
present at the meeting, and makes no objection thereto, he is not bound thereby, 
nor is his debt discharged; but he is entitled to the percentage agreed upon 
in the proceedings, upon the deficit unpaid by sale of the security, whenever 
that is ascertained. — Ibid. 

4. Upon application to set aside a composition proceeding, notice should be 
given to all the creditors as well as the debtor. — Jn re Bradt, 16 N. B. R. 
(Dist. Mass.) 320. 

5. Where composition proceedings are set aside after being partly carried 
out, and an assignee appointed, the assignment to the assignee should be made 
without prejudice to lawful acts done or titles acquired under and by virtue of 
the resolution for composition theretofore recorded. — Ibid. 

6. And creditors who have taken the composition have no right to vote for 
an assignee. — [bid. 

7. The mere fact that the bankrupts have been refused a discharge in bank- 
ruptey, for cause set forth in § 5110, is not an absolute bar to a composition. 
— In re Odell, 16 N. B. R. (S. D. N. Y.) 501. 

8. Where a discharge had been opposed and a composition offered, the 
court ordered, as a condition of and before the confirmation, that the bankrupt 
should pay the creditor’s expenses and disbursements other than counsel fees, 
in opposing the discharge. — Jbid. 

9. If money be tendered according to the terms of a composition, that is 
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* equivalent to payment; but the court has no power to commit the creditor for 
contempt, unless he will physically take the offered money. —Jn re Hinsdale, 
16 N. B. R. (S. D. N. Y.) 550. 

10. A general provision in a resolution of composition, that a payment of 
so much money, at such time or times, and to be evidenced by such and such 
promissory notes, shall be accepted by the creditors in satisfaction of their 
debts, is not an executing provision in respect to the creditors, which the court 
is bound to enforce. — Ibid. 

11. The bankruptcy court has a right to protect a debtor, and to enjoin 
creditors from harassing him while the composition proceeding is going on. 
— Ibid. 

12. Such proceeding is pending till the time for making the last payment 
expires. — Ibid. 

See ApJUDICATION, 3; INJUNCTION; JURISDICTION; PromissoRY NOTES; 
Set-orF, 2; STaTuTE OF LiMITATIONS. 

CompuLsory PROCEEDINGS. 

Compulsory proceedings may be resorted to by creditors under the State 
law, where the debtor declines to go into voluntary bankruptcy, and there has 
been no act of bankruptcy of which the creditors can avail themselves, and 
where the proceedings do not deprive the debtor of his opportunity to obtain a 
discharge under the Bankrupt Act. — Geery’s Appeal, 43 Conn. 289. 

Computation. — See PREFERENCE, 3. 
ConsIDERATION. — See Bankrupt Act, 4. 
CorPoRATION. 

By the statute of Illinois, an insurance company was authorized to increase 
its capital stock. Papers were filed under the law for that purpose; examined 
by the Attorney-General, and certified to be in due form; and stock was issued 
to the defendant, who acted in the organization and management of the com- 
pany, and as an officer. Held, in an action by the assignee to recover the balance 
due upon his subscription, that the defendant could not set up the irregularity 
of the organization of the company. — Chubb v. Upton, 16 N. B. R. (U.S. 
Sup. Ct.) 537. 

See BuRDEN OF Proor; Corporators; INVOLUNTARY PETITION. 

Corporarors. 


Within the meaning of § 122, ch. 6, tit. 61, Rev. Stats. of U. S., policy- 
holders in a life insurance company, who are entitled to vote for a trustee of 
such company, and share in its profits, are corporators, and entitled to be 
heard before an adjudication in bankruptcy against the company can be ob- 
tained. — Jn re Atlantic Mut. Life Ins. Co., 16 N. B. R. (N. D. N. Y.) 541. 


Costs. 

Upon a petition to set aside an adjudication, costs may be taxable in the 
discretion of the court, but not as of right. — Jn re Matot, 16 N. B. R. (Dist. 
Vt.) 485. 

Dexrt. 

A judgment recovered by a father for damages for seduction of his daugh- 

ter, there being no promise of marriage, nor any arts or devices resorted to to 
VOL. x1, 35 
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accomplish the seduction, is not a debt created by fraud within the purview of + 
the bankrupt law. — Howland y. Carson, 16 N. B. R. (Sup. Ct. Com. Qhio) 
372. 
Deravutt. —See ApsupicaTion, 1, 2. 
DreMAND AND Notice. — See BANKRUvPT, 2. 


DISCHARGE. 


1. The time for applying for a discharge by the bankrupt must not be later 
than the final report and discharge of the assignee. — Jn re Cross, 16 N. B. R. 
(Ind. Dist.) 294. 

2. One partner purchased the interest of the other, agreeing to assume the 
partnership debts. For one of these he gave the firm note, and falsely repre- 
sented to the retiring partner that it had been paid; subsequently, he became 
bankrupt, and the retiring partner was compelled to pay the same. Upon suit 
brought to reimburse him, it was held that a discharge was a bar. — Brown v. 
Broach, 16 N. B. R. (Sup. Ct. Miss.) 296. 

3. A debt not barred by a discharge in bankruptcy, by reason of fraud, 
must be a debt tainted with fraud in its inception. If a contract is fair and 
honest when made, the fraudulent conduct of the debtor afterwards in respect 
to it will not cut off the benefit of the discharge. — bid. 

4. Where a bankrupt was ordered to submit himself to further examina- 
tion at a specified time, and departed from the district before that time without 
examination, under that order he will not be entitled to a discharge until he 
has complied with the order, by submitting himself to an examination. — In 
re Kingsley, 16 N. B. R. (Dist. Vt.) 301. 

5. Debts secured by reason of the levy of judgments, and paid out of the 
bankrupt’s estate, should not be deducted from the gross amount received by 
the assignee, before ascertaining whether the assets amount to thirty per cent 
of the indebtedness proved to entitle a voluntary bankrupt to his discharge. — 
In re Taggert, 16 N. B. R. (N. D. N.Y.) 351. 

6. A discharge in bankruptcy cannot be impeached collaterally because the 
bankrupt fraudulently prevented notice of the pendency of proceedings being 
given to the creditors, nor because, before the beginning of proceedings in bank- 
ruptcy, he removed his property out of the jurisdiction of the court in which 
a suit was pending against him, with intent to defraud his creditors. — How- 
land v. Carson, 16 N. B. R. (Sup. Ct. Com. Ohio) 372. 

7. To determine whether a judgment is not barred by a discharge, because 
it is a debt created by fraud, the court will look back of the judgment; and, if 
it had its root and origin in fraud, the discharge will not bar it. — Ibid. 

See ApjsupicaTion, 1; Assets; Composition, 7; CompuLsory PRo- 
CEEDINGS; PLEADINGS, 1, 2. 


Drarts. — See Proor, 2. 


EquitABLE ASSIGNMENT. 

A mere promise te pay out of a particular fund, when received, the pro- 
misor retaining control over the fund, and no notice given to the person who 
is to pay it, would not work an equitable assignment. — Ex parte Tremont Nail 
Co., 16 N. B, R. (Mass. Dist.) 448. 
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Equiry. 
District courts, sitting as courts of bankruptcy, are clothed with all the powers 
of courts of equity to accomplish the purposes essential to the full operation of 
the system. — In re Haniin, 16 N. B. R. (N. D. Ill.) 522. 


Estate. — See ASSIGNEE, 3. 
Estopret. — See Lien, 7. 
EvipENce. — See BurDEN OF Proor; REcoRDs. 
EXAMINATION. — See DiscHARGE, 4. 
Execution. — See LIEN, 3, 6. 
ExecuTors. — See Lien, 2. 


EXEMPTION. 


Individual partners are not entitled to an exemption of two hundred dollars 
each out of the partnership property, under the exemption laws of Wisconsin 
and the bankrupt law. — In re Hughes, 16 N. B. R. (W. D. Wis.) 464. 

See JuRISDICTION, 8; PLEADINGS, 5; WAIVER. 

Fase Pretences. — See INDICTMENT, 3. 
Frees. — See REGIsTer. 


Fravup. — See ApdJuDICATION, 3; DiIscHARGE, 3. 


FRAUDULENT CONVEYANCE. 

The wife purchased land with her money, and the husband and herself jointly 
built a house thereon, and occupied the same as a homestead. Held, that 
such purchase was a fraud upon his creditors; and the assignee in bankruptey 
of the husband was entitled to a conveyance of husband’s interest in the 
premises (less the amount he was authorized by law to invest therein in a 
homestead), and also to a conveyance of the balance of his interest for the bene- 
fit of creditors existing at the time of the investment. — Johnson v. May, 16 
N. B. R. (Vt. Dist.) 425. 

HoMESTEAD. 

1. A bankrupt, who had never been married, but who had living with him 
a widowed sister, who managed his house and household affairs, paid no board, 
and called the place her home, is entitled to a homestead exemption, as being 
the head of a family. — Bailey v. Comings, 16 N. B. R. (E. D. Mo.) 382. 

2. A temporary absence from such place, on account of ill health, would 
not deprive him of such right. — bid. 

3. Where the statute of a State allows a certain sum to be invested as a 
homestead, that sum may be put into an undivided part interest in homestead 
premises, and into premises to which others held the legal title. — Johnson v. 
May, 16 N. B. R. (Vt. Dist.) 425. 

4. The right to a homestead, under the statutes of Alabama, must he as- 
serted and exercised before a sale of the property, or it —_ be lost. — Steele v. 
Moody, 16 N. B. R. (Sup. Ct. Ala.) 558. 

See FraupULENT CONVEYANCE. 


HusBAND AND WIFE. — See FRAUDULENT CONVEYANCE. 
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INDICTMENT. 


1. An indictment for obtaining goods under false pretences need not con- 
tain the negative averment that the accused was not in fact carrying on busi- 
ness and dealing in the ordinary course of trade when he obtained the goods 
on credit. — United States vy. Myers, 16 N. B. R. (E. D. Va.) 387. 

2. An indictment for obtaining goods under false pretences, under § 5132, 
will lie, before adjudication. — /bid. 

3. And it is not necessary to charge the intent to defraud the creditors 
generally. — Ibid. 

INJUNCTION. 


An injunction to restrain creditors from harassing a debtor extends only 
to unsecured debts, or debts in respect to which any security has been surren- 
dered. —Jn re Hinsdale, 16 N. B. R. (S. D. N. Y.) 550. 


INSOLVENT. — See REASONABLE CAUSE TO BELIEVE. 


InsoLvENT Law. 


Voluntary assignments, under the State insolvent law, are valid, unless 
proceedings in bankruptcy are instituted within six months thereafter.— 
Geery’s Appeal, 43 Coun. 289. 

See Bankruptcy Act, 1. 


INVOLUNTARY PETITION. 


1. Any creditor whose interests are directly affected by the proceedings has 
a right to intervene and contest the allegations of the petition with regard to 
the acts of bankruptcy, notwithstanding that the debtor has failed to appear on 
the return-day. — Jn re Jonas, 16 N. B. R. (Cal. Dist.) 452. 

2. Where one of the petitioning creditors is a bank, the special authority of 
the president to sign and verify it should be set out, he not having such power 
by virtue of his office. — Jn re Roche v. For, 16 N. B. R. (W. D. Wis.) 461. 

3. Where it appears that some of the creditors joining in a petition have not 
debts amounting to two hundred and fifty dollars, so that the requisite propor- 
tion have not joined, the court has jurisdiction to allow an amendment to cure 
such defect. — Ibid. 

4. In an involuntary petition against a firm, it is not necessary that all the 
petitioning creditors should be firm creditors. —IJn re Matot, 16 N. B. R. 
(Dist. Vt.) 485. 

5. A general unsecured creditor may intervene and contest a creditor’s 
petition for adjudication. — In re Austin, 16 N. B. R. (E. D. Mich.) 518. 

See ADJUDICATION. 


Joint Covenantors. — See Proor, 8. 
Joint TENANCY. — See ASSIGNEE, 3. 


JUDGMENT. 

1. By the law of Mississippi, a judgment against the sureties upon an ap- 
peal bond follows upon rendition of judgment against the principal. — Jones v. 
Coker, 16 N. B. R. (Sup. Ct. Miss.) 343. 

2. Where, after a general assignment for the benefit of creditors, a judg- 
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ment was recovered according to the ordinary course of practice, without col- 
lusion with the debtor, such judgment and levy thereon are good as against an 
assignee in bankruptcy subsequently appointed. — Dolson v. Kerr, 16 N. B. R. 
(Sup. Ct. N. Y.) 405. 

See Dest; DiscuarGE, 7; Lien, 1; ProvaBLe Dest. 


JURISDICTION. 

1. The jurisdiction of the State courts of an action to foreclose a mortgage 
was not divested, as to the bankrupt and his wife, by bankruptcy proceedings. 
— McHenry v. La Société Francaise, 16 N. B. R. (U. S. Sup. Ct.) 385. 

2. A State court has no jurisdiction of an action brought against an assignee 
in bankruptcy to enjoin the collection of the assets of a bankrupt. — Southern 
v. Fisher, 16 N. B. R. (Sup. Ct. S. C.) 414. ; 

3. Where the Bankrupt Court has adjudged a claim to be a valid lien upon 
the property, and has ordered sale of such property subject to the lien, it has 
jurisdiction to enforce the claim against the purchasers. — Bucknam v. Dunn, 
16 N. B. R. (Dist. Me.) 470. 

4. The fact that a petition to review the order of this court refusing a dis- 
charge is pending in the Circuit Court does not deprive this court of jurisdic- 
tion to entertain proceedings for a composition. —Jn re Odell, 16 N. B. R. 
(8. D. N. Y.) 501. 

5. A bankrupt court has no jurisdiction to relieve against a judgment ob- 
tained against a bankrupt in a suit brought against him after his adjudication, 
in which, for any cause, he has failed to plead his discharge. — In re Fergu- 
son, 16 N. B. R. (E. D. Va.) 530. 

6. Even if it had such jurisdiction, it would not interfere to relieve the 
bankrupt against the laches of his counsel and himself. — /bid. 

7. The title acquired by purchase of an assignee in bankruptcy cannot be 
impeached in a collateral matter in a State court. — Steele v. Moody, 16 N. B. 
R. (Sup. Ct. Ala.) 558. 

8. If a bankrupt, intending to claim a homestead, by mistake misdescribed 
the premises from inadvertence, the power of correction of the schedules by 
amendment was in the Court of Bankruptcy. A State court could not exer- 
cise it, nor receive parol evidence to cure the mistake. — Ibid. 

See AssIGNEE, 1, 6; MortGaGeE, 3. 

Lacues. — See JurispIcTIoN, 6. 


LEASE. — See Proor, 7. 


LIEN. 


1. A judgment recovered after a general assignment in trust for creditors, 
without preferences, and valid under the laws of the State where made, consti- 
tutes no lien upon the property transferred by the assignment, although the 
assignment be subsequently set aside upon the application of an assignee in 
bankruptcy, nor is it in any legal sense a cloud upon the title to the same. — 
Belden v. Smith, 16 N. B. R. (N. D. N. Y.) 302. 

2. Executions levied upon property attached create liens not affected by 
. bankruptcy proceedings subsequently instituted. — Jn re Nelson, 16 N. B. R. 
(Dist. Vt.) 312. 


YIM 
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8. Where an attachment of property was made, and afterwards executions 
levied upon the same property, and then the attachment dissolved by bank- 
ruptey proceedings, the executions constitute a valid lien wpon so much of the 
property as is in excess of the debt and costs of the first attaching creditor, and 
may be applied to the satisfaction of the executions in the order of their levy, 
notwithstanding bankruptcy proceedings. — J bid. 

4. The lien of a factor for his charges and advancement is equivalent to a 
security taken upon the making of a loan, and is entitled to the protection of 
the bankrupt law. — Jn re Roseberry, 16 N. B. R. (Dist. Ind.) 340. 

5. And he may enforce his lien by sale of the goods, upon failure to pay 
them; though the consignor is upon the eve of bankruptcy, and he is cognizant 
of that faet, if no fraud is used, nor sacrifice made of the goods. — Jbid. 

6, The levy of an execution, and its relinquishment before the filing of a 
petition in bankruptey, creates no lien as against the assignee in bankruptey. 
— Sage v. Wynkoop, 16 N. B. R. (N. D. N.Y.) 363. 

7. Where property has been sold under an order of the Bankrupt Court, sub- 
ject to a lien and claim as a valid incumbrance upon the same, the purchaser 
is estopped to deny the validity of the lien. — Bucknam v. Dunn, 16 N. B. R. 
(Me. Dist.) 470. 

8. Suit was brought to enforce a mechanie’s lien. Pending such suit, the 
debtor was adjudged a bankrupt. Held, that the lien creditor, without a dis- 
continuance of his suit, might prove his debt in bankruptcy, and have it 
allowed as a lien claim, with all the rights and privileges belonging to it under 
the bankrupt law. — bid. 

9. If a mortgage, pledge, or lien is given by a principal debtor to secure his 
indorsee, or other surety, and both become insolvent, the holders of the notes 
or other debts for which the surety is bound have an equity to require the prop- 
erty to be applied to the discharge of their debts specifically. — Jn re Foye, 16 
N. B. R. (Mass. Dist.) 572. 

10. But if the surety has been discharged by the negligence of the creditors, 
or if the state of the accounts between the parties is such that the surety has 
lost his lien, the creditors have no lien. — Jbid. 

11. The creditors, however, must work out their equity and apply their 
security so as to prove against either estate for the deficiency only. If the 
holders of the notes prove in full, they waive their security. — bid. 

See EquitaB_e AssiGNMENTS; JURISDICTION, 1; Levy, 3, 6. 


MortTGaGe. 


1. A second mortgagee was adjudged a bankrupt, and the assignee of his 
estate made a party defendant in a suit by the first mortgagees to foreclose 
their mortgage. The bill was taken pro confesso ; but before final decree the 
assignee died. eld, that the assignee’s successor, who was not made a party 
to the suit, was not bound by the sale under the same, and might redeem. — 
Avery v. Ryerson, 16 N. B. R. (Sup. Ct. Mich.) 289. 

2. The holder of a mortgage, valid as against the provisions of the Bank- 
rupt Act, with condition of the mortgage broken before the proceedings in 
bankruptcy, has the right, as against the assignee, to all the bark, wood, and 
timber cut from the premises, whether on them or not. —ZJn re Bruce, 16 
N. B. R. (Dist. Vt.) 318. 
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3. A secured creditor, if he wishes to avail himself of his security, may 
proceed in the State court for that purpose, if the assignee does not object, 
after having obtained leave of the Bankrupt Court. — McHenry v. La Société 
Frangaise, 16 N. B. R. (U.S. Sup. Ct.) 385. 


MortGaGee. 

Where the holder of a mortgage, valid as against the bankrupt law, with 
condition broken before bankruptcy proceedings, notifies the marshal when he 
seizes the property, and the assignee when he takes possession, that he claims 
the whole with the crops thereon, but the assignee refuses to surrender, and 
gathers the crops, the mortgagee will be liable for the reasonable expense of the 
assignee for his labor, upon the order of the court upon the assignee to sur- 
render. — In re Bruce, 16 N. B. R. (Dist. Vt.) 318. 

Motion. — See Receiver, 2. 
Notice. — See Composition, 4. 
Orver. — See DiscuarGe, 4. 


PARTNERSHIP. 
See Act or Bankruptcy; ApJupICATION, 3; DiscHAaRGE, 1; Exemp- 
TION; INvoLUNTARY PetiTION, 4; Proor, 1, 2, 7, 8. 
Payment. — See Promissory Nores, 2. 


PETITION. 
A petition by one partner for adjudication of the firm will be summarily 


dismissed, if it appears to have been instituted not in good faith, for the 
benefit of creditors, or for a discharge, but for private and malicious purposes 
of the petitioner. —Jn re Hamlin, 16 N. B. R. (XN. D. Ill.) 522. 

See PREFERENCE, 3. 


PLEADING. 

1. The better and more logical pleading is not to attempt to avoid a dis- 
charge in bankruptcy by averments in the declaration, but to reply such matter 
in response to the plea. — Brown v. Broach, 16 N. B. R. (Sup. Ct. Miss.) 296. 

2. Where, pending an- appeal, the sureties upon an appeal bond obtained 
their discharge in bankruptcy, they must set up such discharge in defence 
upon that suit, if they wish to avail themselves of it. —Jones v. Coker, 16 
N. B. R. (Sup. Ct. Miss.) 343. 

3. A prior adjudication is always available against the defeated party, when 
made in a competent jurisdiction, and upon a controversy actually decided in 
that adjudication. — Jn re Leland, 16 N. B. R. (S. D. N. Y.) 505. 

4. An assignee appointed under the bankrupt laws of the United States 
represents both the corporation and its creditors, and the defence of irregular 
organization cannot be urged against him. — Chubb v. Upton, 16 N. B. R. 
(U.S. Sup. Ct.) 537. 

5. In a suit in a State court against a bankrupt to recover possession of 
land, purchased of an assignee in bankruptcy more than two years after his 
appointment, and claimed as exempt, the defendant cannot set up the limita- 

* tion of suits by and against assignees to two years, prescribed by the Bankrupt 
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Act: he should have asserted that in the Bankruptcy Court, upon application 
to vacate the sale. — Steele v. Moody, 16 N. B. R. (Sup. Ct. Ala.) 558, 
See CoRPORATIONS. 

PRACTICE. 


1. Where the cause of action passes to the assignee, he should be notified 
by the defendant therein, and, upon failure to appear, the action be dismissed. 
— Towle v. Davenport, 16 N. B. R. (Sup. Ct. N. H.) 478. 

2. Where, upon the question of the distribution of a fund, the court 
adjudged securities preferential, and declared the creditors who had taken 
them parties to the preference, and decreed them debarred from any lien 
upon the fund, such adjudication is conclusive upon the creditors. — In re 
Leland, 16 N. B. R. (S. D. N. Y.) 505. 

See MorrGace, 1; Receiver, 2. 


PREFERENCE. 


1. An arrangement was made between two banks, that one was to act as 
the agent of the other for clearing-house purposes, the latter agreeing to keep 
on deposit funds sufficient to meet all its checks, the former to honor them, 
whether in funds or not; and, doing so, a regular account, debtor and creditor, 
was kept; but the funds were not kept separate and distinct from other funds, 
but passed to the credit. When the former bank failed, or was about to, after 
banking hours, it notified the latter of the fact, requesting them to come in 
and withdraw their deposits, as they could not on the next day protect their 
checks; and the latter bank did come in and withdraw their deposits. Held, 
that these deposits passed to the assignee of the former bank, and that he 
could recover the same of the latter bank as a fraudulent preference. — 
Phelan vy. Iron Mountain Bank, 16 N. B. R. (E. D. Mo.) 308. 

2. If it appears that a debtor giving the preference was actually insolvent, 
and that the means of knowledge were at hand, and that such facts and cir- 
cumstances were known to the creditor securing the preference as clearly 
ought to have put a prudent man upon inquiry, it must be held he had a 
reasonable cause to believe that the debtor was insolvent, if it appears that he 
might have ascertained the fact to be so, by reasonable inquiry. — Dutcher v. 
Wright, 16 N. B. R. (U. S. Sup. Ct.) 331. 

3. To make a preference valid by reason of the lapse of the four months, 
the day the petition in bankruptcy was filed must be excluded. — bid. 

4. Where an insolvent debtor, who was a trader, gave to a creditor new 
notes, signed by himself alone, payable on demand, to take up other notes of the 
same amount, secured by the signature and indorsements of other responsible 
parties, towards whom they were both friendly, on which to be sued, and pro- 
cured goods on credit of parties ignorant of his insolvency, in addition to his 
stock, that they might be taken on execution for this debt, he thereby procured, 
or at least suffered, his property to be seized on execution, under § 5128, Rev. 
Stats., if seizure there was. — Sage v. Wynkoop, 16 N. B. R. (N. D. N. Y.) 363. 

5. And if this were done with the creditor’s agent, who had reasonable 
cause to believe the debtor insolvent, and knew that it was in fraud of the 
provisions of the bankrupt law, it is the same as if done by the creditor him- 
self, with the same cause to believe and the same knowledge. — Jbid. 
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6. Where an individual banker obtains money upon his check from a bank, 
and upon the next day sends securities to the bank, with a letter stating that 
he has reason to fear that his check will not be paid, the bank has reasonable 
cause to believe the banker was insolvent, and that the securities were trans- 
ferred with the intent to give a fraudulent preference. — Merchants’ Nat. Bank 
y. Cook, 16 N. B. R. (U. S. Sup. Ct.) 391. 

7. The effort to secure an honest debt from a failing creditor, by taking 
what may be a preference, is not an actual fraud within the meaning of § 5021, 
precluding the creditor from proving his claim for more than a moiety. — Jn re 
Bousfield Manuf. Co., 16 N. B. R. (N. D. Ohio) 489. 

8. All transactions to prefer a bona fide creditor come within the four months’ 
clause, § 5128; the six months’, to others. — J bid. 

9. The intent to obtain a preference, accompanied by acts to accomplish it, 
but which entirely fail, so that no preference is received, does not come within 
those provisions of the Bankrupt Act which impose penalties upon creditors 
who knowingly receive a preference. — J bid. 

10. Where the creditor furnished the bankrupt with means to buy logs for 
joint use, the taking of a bill of sale of no more logs than the creditor is 
entitled to is not a preference. — Jhid. 

11. M. purchased logs of the bankrupt, and afterwards took from H. the 
hankrupt’s note. Held, that this was a preference, and that M. held the note - 
as trustee for H., if he really obtained the notes for H.’s benefit. — Jn re Stein, 
16 N. B. R. (S. D. N. Y.) 569. 

See Practice; Proor, 10; Statutes or LIMITATION. 


PRINCIPAL AND AGENT. 

Where A. agrees to furnish B. with his goods at fixed prices, B. to pay 
all freight, storage, and charges on the goods shipped, with the right to sell or 
dispose of them in any manner, and for such prices and on such terms as he 
chose, and to pay at the expiration of three months for all goods sold or 
shipped, and at the end of the year to pay for all goods remaining on hand if 
required, the relation of principal and agent does not exist, but that of buyer 
and seller; and A. could make no claim upon B.’s assignee in bankruptcy for 
the goods sold or removed from his warehouse, or for the proceeds thereof. — 
In re Linforth, 16 N. B. R. (Cal. Dist.) 435. 


Priority. — See Promissory Notes, 2. 


PRIVILEGED Dests. 


Where there are debts due workmen which are privileged, the assignee has 
no moral right to waste their money in litigation for the supposed benefit of 
the general creditors. — Jn re Sawyer, 16 N. B. R. (Mass. Dist.) 460. 

See ASSIGNEE, 8. 


Promissory 


1. Where the holder of accommodation paper, knowing it to be such, enters 
into and signs a resolution of composition in proceedings in bankruptcy, insti- 
tuted against the indorsers, the maker is not thereby discharged from his 

- liability. — Guild v. Butler, 16 N. B. R. (Sup. Ct. Mass.) 347. 
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2. The bankrupt, nearly a year before the petition was filed, left for collec- 
tion with his attorney a note signed by a third party, and afterwards drew 
several orders on him for payment out of the proceeds of the note, which 
were accepted. Held, that the several holders of the orders were entitled to be 
paid out of such proceeds in preference to the assignee. — Jn re Smith, 16 N. B. 
Rh. (Mass. Dist.) 399. 

See Lien, 11; Proor, 2, 3, 6,9; Bankrupt, 2. 


PRoor. 


1. Where all the members of one firm are partners in another firm, they 
cannot prove its debt against the latter firm. — Jn re Savage, 16 N. B. R. (N. 
D. N. Y.) 368. 

2. P. & HL. composed a firm, and they were also partners in the firm of S. & 
Co. P. & IL. drew drafts upon $., an individual member of the latter firm. 
These drafts were discounted by a bank. “ Held, upon the bankruptcy of S. & 
Co., the bank could not prove its claim on the drafts against the firm estate, 
but must look to the separate essate of 8S. — Ibid. 

3. Where notes were exchanged, the holder of a note offering to prove 
against C. as indorser, must deduct the amount of dividend received from the 
maker, — Jn re Cochrane, 16 N. B. R. (Mass. Dist.) 432. 

4. C.,a manufacturer, consigned goods to H., C., & Co., who advanced notes 
to him largely in excess of the consignments. Both parties failed; and H., C., 
& Co., using the consigned goods therefor, compromised with their creditors, 
including the holders of the notes, who reserved the right to prove the full 
amount of the notes against C. and all other parties to them. Held, that the 
holders could not prove against the estate of C. for the full amount, but must 
abate their proof to the extent of the amount of goods used by H., C., & Co. in 
their composition. — Jbid. 

5. A debt is to be considered as proved when it is duly authenticated and 
sent to the assignee or the register. — Ibid. 

6. The holder of a bill or note may prove it in full against the party pri- 
marily liable upon it, notwithstanding he may have received a part or all of 
the amount from a surety or quasi surety. — Ibid. 

7. A lease provided, upon default, that the lessors might re-enter, and, at 
their discretion, relet the premises at the risk of the lessees, who are to remain 
liable for the residue of the term, and be credited with the amounts actually 
realized. Retired partners, solvent lessees, cannot prove against the bankrupt 
partners’ estate, as unliquidated damages, the total amount of the deficiency 
calculated to the end of the term. Jn re Whiting, 16 N. B. R. (Mass. Dist.) 
497. 

8. A former partner, or a joint covenantor with the bankrupt, who is liable 
for joint debts, and pays them, may prove the amount against the assets of 
his former partner, or of his co-contractors. — Ibid. 

9, A note was signed by one member of the firm, and indorsed by the firm. 
Before its maturity, the partners were made joint bankrupts. Held, that the 
note could be proved against the joint assets, without protest and notice of its 
dishonor. — In re Paul, 16 N. B. R. (Mass. Dist.) 476. 
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10. Where a preference has been recovered by the assignee in a suit, and 
not surrendered, the debtor must be regarded as having accepted the prefer- 
ence, under § 5084, and so cannot prove his debt. — Jn re Stein, 16 N. B. R. 
(S. D. N.Y.) 569. 

See Composition, 1; Lien, 8, 11. 


Protest. — See Proor, 9. 


ProvaB_e Dest. 

A judgment existing at the time of filing a petition in bankruptcy is a debt 
provable in bankruptcy, though the original cause of action sounded in tort for 
unliquidated damages. — Howland y. Carson, 16 N. B. R. (Sup. Ct. Com. 
Ohio) 372. 

REASONABLE CAUSE TO BELIEVE. 

When the condition of a debtor’s affairs is known to be such that prudent 
business men would conclude that he could not meet his obligations as they 
matured in the ordinary course of business, there is reasonable cause to believe 
him to be insolvent. — Merchants’ Nat. Bank vy. Cook, 16 N. B. R. (U.S. 
Sup. Ct.) 391. 

See PREFERENCE, 2, 6. 

RECEIVER. 
1. Where a corporation was adjudicated a bankrupt upon petition of one of 
its trustees filed in its name, after it had been placed in the hands of a re- 
ceiver under a State law, the receiver has a standing in court to make a motion 


to set aside the adjudication. — Jn re Atlantic Mut. Life Ins. Co., 16 N. B. R, 
(N. D. N.Y.) 541. 

2. Whether or not the corporation was insolvent is a question not open on 
such motion. — Jbid. 


ReEcorp. 


Bankruptcy proceedings are in all cases deemed matters of record, and are 
to be carefully filed and numbered; but they are not required to be recorded 
at large. Short memoranda of the same are to be made in books for the pur- 
pose, kept in the clerk’s office. Copies of such records, duly certified under the 
seal of the court, shall in all cases be prima facie evidence of the facts therein 
stated. — Turnbull v. Payson, 16 N. B. R. (U.S. Sup. Ct.) 440. 


REGISTER. 


It is the duty of the register to examine and regulate the charges, whether 
any creditor objects or not. —Jn re Sawyer, 16 N. B. R. (Mass. Dist.) 460. 


SALE. 

1. The bankrupt made a contract with S. & Co. to manufacture hides into 
leather, the hides to be purchased by him with proceeds of drafts upon S. & 
Co. The drafts were discounted at a bank, and placed to the credit of the 
bankrupt on his general account, and hides paid by checks drawn upon this 
account. Held, that hides so purchased were the property of S. & Co., and 
that the agent need not pay out therefor the identical bank-notes he receives 
from his principal. 
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2. Also, held, that the hides were equally the property of S. & Co., if pur- 
chased with proceeds of drafts not accepted by S. & Co., they becoming debtors 
either to the estate of the bankrupt or the bank advancing the money; and 
that the title to the leather passes, when completed, under the arrangement 
for the purchase of the hides. — Safford v. Burgess, 16 N. B. R. (Vt. Dist.) 
402. 

3. Where a sale of stock, held as collateral, is bought in by the creditor, it 
will be set aside upon the ground of inadequacy of price, and a resale ordered, 
—ZIn re Bousfield, 16 N. B. R. (N. D. Ohio) 481. 


Securrep Dest. — See Composition, 2, 3. 


SET-OFF. 

1. Upon the bankruptcy of a depositor in a bank, his deposit becomes a 
security for the payment of the bankrupt’s debt to the bank; but if the bank 
held mere contingent debts or liabilities, or a claim for unliquidated damages 
arising by contract, the deposit must be left in its hands until it could be as- 
certained what its probable debts would be, and then it might be used in set- 
off. — In re North, 16 N. B. R. (Mass. Dist.) 420. 

2. The bankrupt in a composition case stands, as to set-off, in the position 
of an assignee, if none has been appointed. — Ibid. 

3. The deposit of a bankrupt in a bank is to be set off against the aggre- 
gate debt of the bank, not including any notes upon which the bankrupt is 
surety, unless the principals are insolvent. — Ibid. : 


Srate Courts. — See AssIGNEE, 7; JURISDICTION, 2, 7, 8; MorTGaGE, 3. 


SratuTe oF LiMITATIONs. 

The rule, under the Statute of Limitations of the State of Tlinois, that it 
does not begin to run until the preference is discovered, does not apply to pro- 
ceedings under the bankrupt law; but creditors are obliged to be vigilant in 
ascertaining whether other creditors have been given a preference or not; and 
if they do not ascertain that fact within the limited time fixed by the bankrupt 
law, the preference will stand. — Jn re Hamlin, 16 N. B. R. (N. D. Il.) 522. 

See PLEADINGs, 5. 

SrockHoLpER. — See BuRDEN oF PrRooF. 
SUFFERED TO BE SEIZED. — See PREFERENCE, 4. 
Surety. — See JupGMENT, 1; Lien, 11. 


TAXEs. 
Funds in the hands of an assignee are subject to State taxation. — Jn re 
Mitchell, 16 N. B. R. (Mass. Dist.) 535. 


TirLe. — See JurispicTion, 7. 


Trust. 


1. Where money was put in trust, the income to be paid to the bankrupt 
during his life, for the support of himself and wife, and for the support and 
education of their children, the annuity and principal both to be inalienable, 
and not subject to their debts or control, the bankrupt takes it as sub-trustee, 
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and is bound to apply it to the purposes named in the trust; and it will not 
therefore pass to his assignee in bankruptcy. — Durant v. Mass. Hospital Life 
Ins. Co., 16 N. B. R. (Dist. Mass.) 324. 
2. The court cannot apportion such income and give the assignee an aliquot 
part. — Ibid. 
See ASSIGNEE. 
Votuntary — See Insotvent Law. 


Votre. — See AssiGNEE, 9; ComposiTION, 5. 


WAIVER. 


The failure of a bankrupt to claim an exemption is to be deemed a waiver 
thereof. — Steele v. Moody, 16 N. B. R. (Sup. Ct. Ala.) 558. 


WorkmeEN. — See PriviteGep Dests. 
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Reminiscences and Anecdotes of Daniel Webster. By Peter Harvey. Boston: 
Little, Brown, & Co. 1877. 


No Bostonian needs to be informed about Mr. Peter Harvey. A good- 
natured, but vain man, of not very strong sense, he became early in life 
personally acquainted with Mr. Webster; and, although young enough to be 
his son, and having neither by education nor by pursuits much in common 
with him, a friendship grew up between the two of the true Johnson and Bos- 
well type. Mr. Harvey’s admiration, or rather adoration, of his great friend 
was at first the amusement and afterwards the terror of his acquaintances, who 
dreaded his introduction of Mr. Webster’s name quite as much as Lady Mar- 
garet Bellenden’s friends did an allusion to his sacred majesty King Charles 
and his disjune at Tillietudlem; and naturally, on his side, Mr. Webster 
found Mr. Harvey’s adulation gratifying, and, from its disinterested char- 
acter, at times very useful. He rewarded it by warm expressions of regard 
and affection, by intimate companionship, and by familiar and seemingly con- 
fidential conversations and communications. The death of his idol did not 
diminish Mr. Harvey’s worship. Throughout the remainder of his life, it 
might be almost said that he lived. moved, and had his being in Mr. Webster. 
His past intimacy with Mr. Webster he regarded as his great distinction and 
as his chief claim on the respect of others. Men and things he judged by one 
standard, — Webster. Mr. Webster having advised him, in 1852, to vote for 
General Pierce, for the rest of his days he was a submissive Democrat. Mr. 
Webster having, during the last years of his life, bitterly opposed the North- 
ern feeling about slavery and those who represented it, — the war, the emanci- 
pation proclamation, reconstruction, still found Mr. Harvey standing on the 
compromise measures of 1850, and regarding the Lincolns and Andrews, the 
Sewards, Chases, and Sumners, as unscrupulous agitators or bigoted fanatics. 

It is not to be supposed that so enthusiastic a worshipper would leave 
behind him (for he did not live to witness its publication) a very discriminating 
eulogy of his friend. Although every thing which even his partiality could 
not regard as creditable to Mr. Webster is glossed over, denied, or suppressed, 
he was too blind not to relate more than one incident that redounds little 
to the honor of his hero. Thus, Mr. Webster’s endeavors to procure for Gen- 
eral Pierce the support of his personal and political friends, and his extraordi- 
nary insolence of behavior when the city government refused the use of Faneuil 
Hall to his friends, in 1851, and then retracted, are told with the most child- 
like candor. But we are, on the other hand, assured that Mr. Webster was 
strictly temperate; that ‘* he would sometimes take with his dinner a glass of 
wine or two, but was not in the habit of drinking at other times;’’ and his 
improvidence in money matters and selfish indifference to his debts, which 
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were not far removed from dishonesty, are spoken of as want of success ‘in 
accumulating a large fortune;’’ ‘indifference to wealth;’’ intrusting ‘ his 
pecuniary affairs too implicitly to the skill and good faith of agents;’’ ‘ his 
habitual liberality; ’’ and so forth and so forth. 

Of the literary merits of the book it is difficult to speak very favorably. Its 
publication was superintended by a gentleman of literary taste and experience, 
and it therefore is free from the flippancy, the marks of haste, and the sloven- 
liness of preparation which characterize Mr. Parker’s Reminiscences of Mr. 
Choate; but in interest and value it does not rank above that astonishing 
work. If we attempted to describe it in one word, weshould call it flat. Itis 
far more difficult to tell an anecdote in print than to tell one orally; and many 
good story-tellers, as, for instance, Lord Eldon, have failed when they attempted 
it. Mr. Harvey is not more successful. His anecdotes are generally spoiled 
in the relation, and the point of many of them is entirely lost. Many of 
the legal ones, it is apparent, he never understood. Lawyers will smile at 
being told that Dartmouth College was chartered by Lord Dartmouth, and that 
Mr. Webster cited a case as occurring ‘‘in the third year of Lord Eldon in 
Chancery.’’ Many well-known anecdotes are so mangled, that we hardly 
recognize them as old acquaintances. Some have a decidedly apocryphal 
appearance, and we are firmly convinced that the one about Webster’s quarrel] 
with Mr. Pinkney, told on pp. 119-122, has little or no foundation in fact. 
So far as we can learn, no other of Mr. Webster’s friends ever heard of it. 
Whatever may have been his faults, we do not believe he would have been guilty 
of so unjustifiable and cowardly a piece of bullying; and it sufficiently proves 
Mr. Harvey’s infatuation, that, even if it were true, he could tell the story as 
one creditable to Mr. Webster. The pleasantest part of the work is the 
account of Mr. Webster’s rural life. That Mr. Webster loved nature, and 
that he took the greatest pleasure in his farming and his country amusements 
at Marshfield and Franklin, is well known to all acquainted with his life: 
but how much he loved country pursuits; how completely he could unbend 
when engaged in them, surrounded by his intimate friends and his country 
neighbors; and how kindly and joyous his life then was, — we did not fully 
realize until we had the aid of Mr. Harvey’s book. For this reason, perhaps, 
Mr. Webster’s friends may pardon the mistaken affection which prompted its 
publication; but, as a whole, reading it must be, we should imagine, a sore 
trial of their tempers. 

The time probably has not yet come for a just estimate of Mr. Webster's 
ability and character. His great qualities seem fairly to have stunned his 
contemporaries; and the influence of them is to-day so great, that, in many 
circles, any criticism of him, intellectually, politically, or morally, will not be 
listened to with patience, or even with temper. His imposing presence, his 
personal magnetism, his great powers of persuading and convincing others, 
early gave him an ascendancy in Boston and among a certain class in New York 
and Washington, which carried him triumphantly through many difficulties, 
made up for some grievous mistakes, and enabled him to defy the public 
indignation at his sad tergiversation in 1850. His notorious faults were not 
excused: they were vehemently denied. His selfishness was extolled as self- 
respect; his arrogance, as dignity; his ambition, as patriotism; his rather 
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ostentatious declarations of his veneration for the Christian religion, as personal 
piety. We doubt whether any human being not on a throne, or the heir to 
one, ever received in his lifetime so much adulation; and this adulation was 
not the adulation of the mob, but of the wealthy, the intellectual, and the 
cultivated classes, —the flattery of those whom the rest of the world flattered. 

Without making allowance for this remarkable fact, his career and position 
cannot be fully understood. It accounts for many of his faults and of his 
shortcomings; for it is not in human nature to live as he did in the atmo- 
sphere of flattery for many years, and not become in part corrupted by it. It 
made a man naturally proud, selfish and arrogant to a degree seldom if ever 
reached by other American statesmen; and it nursed his ambition not only 
until his elevation to the presidency became his own ruling desire, as it has 
been of many other statesmen, but until he haughtily considered that it 
should be the ruling policy and constant endeavor of everybody else. Like 
Mr. Clay in Kentucky, he would, in Massachusetts, brook no rival; and natu- 
rally, in course of time, many of the Whig leaders in the State found his 
domineering spirit difficult to bear, while others conscientiously differed from 
him on many questions of public policy. Those among them who refused 
to submit to his dictation he and his friends treated with extraordinary intol- 
erance. ‘* Webster Whigs,’’ as they are still called, refuse to the present 
time to believe that, in differing from Mr. Webster, the Davises, Lawrences, 
Dexters, and Winthrops of the day were actuated by other than selfish motives, 
or guilty of less than gross ingratitude. 

Many are still eager to believe that Mr. Webster’s action in 1850, about 
slavery, was sincere; and Mr. Evarts, in his speech at the recent unveiling of 
a statue of Webster in New York, — which is printed in an Appendix to Mr. 
Harvey’s book, — goes so far as to declare it consistent with his entire political 
life. It is inconceivable to us how any one who compares his speech on the 
7th of March, 1850, and those made afterwards, with his speeches in 1840, in 
1844, or even in 1848, can assert this. . There, of course, might consistently 
have been a change, because the situation had somewhat changed; but the 
change which strikes us most strongly is not a change of situation or of meas- 
ures, but an entire change of feeling and of principle. We must say this, after 
making every allowance for the difficulties of his position; after fully admit- 
ting that he, in common with Mr. Choate, Mr. Everett, and many other 
Northern statesmen who were then unjustly sneered at as Union-savers, fore- 
saw what most people did not foresee, that the continued agitation of the 
slavery question must result in civil war, and naturally shrank from so terri- 
ble a catastrophe. The South were the aggressors in 1850, just as much as 
they were twenty years earlier; and Mr. Webster’s public life would have 
been brought to an untimely close had he, in 1830, spoken in the spirit or 
tone that he assumed when discussing the compromise measures. 

Ife had early caught, in its worst form, the presidential disease; and, not 
aware that, unlike Jefferson, Jackson, and Clay, he was not a great popular 
leader, and had but a slight hold on the common people, he saw with ill-con- 
cealed jealousy the successive nominations of others as the Whig candidates 
for the executive chair. This was very apparent in 1844; and, in 1848, his 
auger was so great as to cause him to coquet for a moment with those Free 
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Soilers who repudiated the nomination of General Taylor. But the great 
moneyed interests of New York and Boston, which had stood by him so firmly, 
and to which, in more senses than one, he owed so much, would not, without 
fierce opposition, have permitted him to take such a step as accepting a Free- 
Soil nomination, even if he ever seriously contemplated it. During the entire 
canvass of 1545, however, and throughout the excitement growing out of the 
celebrated Wilmot proviso, although cautious and conservative in his utter- 
ances, we perceive no great departure from his former opinions, and no approach 
towards his position of eighteen months later. 

His opponents asserted that his change of opinion at this time was his last 
bid for that prize that he seemed to value above all others. If he was not 
elected President in 1852, he never would be. The choice depended on the 
South; and after a hesitation, very apparent, we think, in the speech itself, 
he sacrificed his past principles and the confidence of tens of thousands to his 
ambition, and declared in favor of the compromise measures. He who was 
accustomed to treat his opponents in debate with rather scant courtesy, who 
hated demagogism, and who was too much accustomed to receiving flattery to 
like flattering others, filled his speech with compliments to the Calhouns, 
Masons, and Soulés of the Senate, that it must have galled his proud soul to 
utter, while he sneered at and denounced the anti-slavery party of the North; 
and so, for the next two years, his speeches were filled with like compli- 
ments for his former opponents and like denunciations of his former friends. 
The diplomatist, too, whose record up to that time had been so honorable; who, 
throughout the negotiations ending in the treaty of Washington, and in his 
noble defence of that treaty in the Senate in 1846, had shown such dignity 
and moderation, and such contempt for gasconade and blustering talk of war, 
—pandered to the passions which he at heart despised, and in his notorious 
Hulseman letter addressed a foreign power after the manner of the New York 
Herald. But it was all to no purpose. While the great majority of Northern 
Whigs rejected him for General Scott, the Southern Whigs saw no reason for 
superseding Mr. Fillmore, whose devotion to them had been life-long, and who 
had been tried in the presidential chair and not found wanting, in order to 
promote a recruit who had deserted to them at the eleventh hour. During all 
the long ballotings in the Whig National Convention, in 1852, not a single 
Southern vote was thrown for Mr. Webster. About thirty Northern delegates 
threw their votes for him; and by so doing defeated Mr. Fillmore, of whose 
Cabinet he was the chief, and of whose policy he professed cordially to approve. 
His conduct at this time was eminently characteristic. When, during the ses- 
sion of the convention, he was telegraphed to, and told that General Scott's 
nomination must be the result of his continuing to be a candidate, and that 
his own nomination was impossible, he still obstinately refused to withdraw his 
name, although Mr. Fillmore’s friends promised, if that gentleman could not 
be nominated, after a trial of their joint strength, that their votes should be 
thrown for him. 

Mr. Harvey substantially says, what he always admitted in his lifetime, 
that this disappointment was Mr. Webster’s death-blow. The nomination, if 
secured, would have proved but an empty honor; for there can be no doubt 
that whoever the Whigs had nominated would have met with an overwhelm- 
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ing defeat. But Mr. Webster did his best to destroy the slight chance of 
General Scott’s election. The refusal of the Whig party to nominate him he 
regarded, and expected his friends to regard, as a personal indignity; and his 
influence was used, up to the day of his death, a few weeks before the election, 
to induce the Webster Whigs to vote for the Democratic candidate. Nothing 
was left undone that he could do to paralyze the efforts of the party to which 
he had belonged from its birth, and to put in power that party the danger of 
whose ascendancy he had spent the best years of his life in portraying. 

Such is our reading of the last years of Mr. Webster’s life; and, feeling so, 
we regret to see admiration for his great abilities carrying men away now, as 
it did in his lifetime, and persuading them to justify conduct of his which we 
think hardly admits of extenuation. We do not believe that the infatuation 
in regard to him will last for ever. The time will come when ‘history, while 
doing homage to his great intellect and paying a grateful tribute to his emi- 
nent services, will at the same time sorrowfully admit his many moral obliqui- 
ties, and his unfaithfulness, in the hour of trial, to his principles and to the 
cause of freedom. 


A Treatise on the Taw of Private Corporations. By Grorce W. Fietp, 
Author of ‘* A Treatise on the Law of Damages,” &c., &e. Albany: John 
D. Parsons, Jr. 1877. pp. lviii, 731. 


THERE is no branch of the law upon which a good treatise is more needed 
than that which forms the subject of the volume before us. Angell and Ames 
on Corporations has been, for many years, substantially the only text-book on 
the subject; but that work was never entirely satisfactory, and the develop- 
ment of the law since it was published has been so rapid and extensive, that, 
although in the notes added in successive editions the progress of the law has 
been recorded faithfully, it is obvious that a new work in which the same 
matter was arranged on a better system, and something, perhaps, omitted, 
would meet a growing demand in the profession, and take the place of the 
older treatise. 

We opened Mr. Field’s-volume in the hope of finding such a work, and 
prepared to give it a cordial welcome; but, after reading it carefully, we are 
compelled to say that the treatise on corporations which the profession desires 
is still to write. Mr. Field’s work seems to have been done largely with the 
scissors. He has borrowed freely from the writings of other authors, and 
from the opinions of courts; but subjects which are new in the law, and which 
preceding writers have not touched, he also has neglected. He does not carry 
us beyond the point which his predecessors have reached, and he adds nothing 
to their labors. We cannot resist the conclusion that his book is a somewhat 
hasty compilation from existing authorities, consisting of extracts rather 
loosely connected, and that much pains has been spared which would be 
necessary to make the work valuable. We do not say that the book will not 
prove useful. Any collection of law must be of service. We do say that it 
adds little or nothing to the existing literature on the subject. 

The arrangement of the work is very defective. ‘The same questions are 
treated under different heads, and the same quotations are made and the 
same authorities are cited each time. The result is to make the book diffuse 
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and rambling where it should be compact. Thus, in the chapter entitled 
‘“« Members — Stockholders and Stock,’’ § 143, page 158, the proposition is 
laid down that the stoekholders of a corporation are not entitled to any share 
of its assets until its debts are paid, and the author proceeds: ‘‘ This doctrine 
was recently affirmed in the Supreme Court of the United States. Mr. Justice 
Clifford, in delivering the opinion of the court, observed;’’ and then fol- 
lows a quotation from his opinion, filling more than a page, the case cited 
being The Chicago R. Co. v. Howard, 7 Wall. In the chapter on Directors, 
§ 172, page 187, it is stated that directors cannot divide the corporation’s prop- 
erty to the prejudice of creditors, and then follows part of the same quotation 
from Mr. Justice Clifford’s opinion, this time merely quoted as the language 
of the court. Still a third time the same quotation makes its appearance in 
support of the same proposition, in the chapter on ‘* Suits in Equity by or 
against Corporations.’ § 403, page 429. And this time the language is 
attributed to Mr. Justice Miller. 

Again, we have one chapter entitled, ‘‘ Liability of corporations for torts,’’ 
in which the corporation’s liability for the acts of its agents is fully discussed, 
and at the close of the book another chapter entitled, ‘‘ Negligence and 
wrongful acts of agents or servants,’’ which covers much of the same ground. 
This chapter fills eighty-one pages, and is made up, in large part, of opinions 
quoted at length from the reports, and extracts from text-writers, seven pages 
being given to the opinions delivered in Manser v. Eastern Counties R. Co., 
31 L. T. (x. 8s.) 585. A very little care would have condensed these two 
chapters into one. This is the most conspicuous example of a fault which is 
constantly noticed in reading the book. 

The citation of cases is by no means exhaustive. In discussing the liability 
of directors to the corporation, growing out of their fiduciary relation to it, no 
reference is made to the recent case of Twin Lick Oil Co. vy. Marbury, 91 U.S. 
587. Nor are the very important cases of Upton y. Tribilcock, Sanger v. Upton, 
and Webster vy. Upton, in the same volume, anywhere cited, though they are 
the latest decisions which define the liability of original stockholders and 
their transferees for unpaid subscriptions to capital. Indeed, the bgok con- 
tains no adequate discussion of the very important questions, which have 
arisen lately in suits brought by the assignees of bankrupt corporations 
against stockholders holding stock which was never fully ‘* paid up,’’ to 
recover the balance of the subscription. Such omissions as this confirm our 
opinion that Mr. Field has allowed the work of his predecessors to fix the 
limits of his own researches. Where such important cases were overlooked, 
we were not surprised to notice other less striking omissions. 

But it is not merely of omissions that we complain. The book is incum- 
bered with undigested matter, and extracts from works on other subjects, 
bearing more or less remotely on the questions appropriately discussed in a 
treatise on corporations. Thus, in the chapter on ‘ Officers and Agents,”’ 
liberal extracts are made from Story on Agency, and cases are cited which 
state accurately the general principles of the law of agency, but have no spe- 
cial reference to corporations. So, in the chapter on ‘‘ The Corporate Seal,’’ 

- much curious historical learning as to seals in general might have been 
omitted, and strong as is the presumption in favor of articles published in this 
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Review, we feel bound to include among the matter which ought to have been 
rejected, the extract from the article on Seals published in 1 American Law 
Review, page 638, which fills over a page of fine print, and which we have read 
without discovering any allusion to a corporate seal. Such matter in a book 
like Mr. Field’s is mere padding. 

Nor do we complain only of redundancy. We are led to doubt the author’s 
accuracy, when we find statements like this, which we take from page 128: — 

‘* Where one having suflicient funds in bank at the time, paid by his check 
for certain shares, which were transferred on the books thereof to his credit, 
but no certificate was issued, and the bank was afterward notified of an ad- 
verse claim to his deposit, growing out of previous and independent frauds 
which the depositor had committed, and the bank refused to pay the check, 
and the assignor became a bankrupt, it was held that the assignee of the 
shares could not maintain a bill against the original owner and the corpora- 
tion, to compel a conveyance thereof.’? What this means we do not know; and 
we have quoted this passage in full, as our readers may be more acute. The 
case cited is Comins vy. Coe, 117 Mass. 45, which, being examined, justifies no 
such statement. That case is thus: Coe bought some stock of Comins, and 
gave in payment a check on a bank where he had an ample balance. Comins 
thereupon deposited the check, and had the shares transferred to Coe on the 
books of the company. Payment of Coe’s check was refused the next day, 
owing to complications growing out of the sudden discovery of frauds com- 
mitted long previously by Coe, and Coe became a bankrupt. Comins sought 
to recover the shares; but the court said that his only right was the right to 
rescind the sale on the ground that Coe had obtained the shares by fraud, 
and having found as a fact that there was no fraud in Coe’s transaction 
with Comins, dismissed the bill. It would be very difficult to gather the real 
nature of the case from Mr. Field’s statement, and, though less inaccurate, his 
statement of the point decided in Greenleaf v. Ludington, 15 Wis. 538, is 
almost equally blind. 

Testing the book as we have done, both by reading it through, and by 
examining it in regard to particular subjects, we are satisfied that it will not 
commend itself to the profession. 


Massachusetts Reports. CXXII. Cases arguedand determined in the Supreme 
Judicial Court of Massachusetts. January-June, 1577. Joun Latrurop, 
Reporter. Boston: Houghton, Osgood, & Co. The Riverside Press, Cam- 
bridge, 1878. 

Dvurine the period covered by this volume, Mr. Justice Devens being 
appointed by President Hayes Attorney-General of the United States, resigned 
his position as a member of the court, and has been succeeded by the Hon. 
Augustus L. Soule of Springfield, appointed March 27, 1877. 

It does not seem to us that this volume contains many cases of more than 
usual interest upon questions of general or commercial law. But there are in 
it some opinions of constitutional and political interest. One of these has 
arisen out of the political aspirations of Nathan M. Hawks, Esquire, who, 
being a special justice of the Police Court of Lynn, was elected and qual- 
ified as member of the General Court of the Commonwealth. Thomas Shehan 
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being convicted gf larceny, and sentenced by Mr. Hawks, brought habeas 
corpus, claiming to be discharged under the 8th article of the Constitution, which 
declares that ‘* No judge of any court . . . shall at the same time have a seat 
in the Senate or House of Representatives.”’ Shehan was remanded upon the 
ground that the question could not be raised upon habeas corpus. Thomas 
Shehan’s Cuse, p. 445. This determination naturally excited the curiosity of 
the House of Representatives, of which body Mr. Hawks was a member, who 
under the Constitution, c. 3, art. 2, have a right to require the opinions of the 
justices ‘upon important questions of law, and upon solemn occasions.” 
They thereupon inquire of the Supreme Judicial Court, whether a special 
justice is such a judge as is mentioned in the Constitution; and whether 
acceptance of the legislative vacates the judicial office. ‘The court respectfully 
decline to answer this question, upon the ground that it is the duty of the 
court to advise the legislature upon matters arising in the exercise of their 
legislative or other powers, but not upon questions likely to arise in the course 
of judicial administration. Opinion of Justices, p. 600. 

The curiosity of Mr. Shehan and of the House upon the question of Mr. 
Hawks’s status having been rebuked, the court kindly intimate that the 
Attorney-General may proceed by information, or that an action by a person 
injured would test the question. The Attorney-General has since filed an 
information, and the Supreme Court has held that the acceptance of the legis- 
lative vacated the judicial office. 

The court also decides that, under the provision that one must have been an 
inhabitant a year of the district from which he is chosen a representative, 
that he may have been naturalized within the year. Opinion of Justices, 
p. 594. 

"There are several very learned opinions in this volume, for example, Holmes 
v. Hunt, upon the constitutionality of a statute which makes the report of an 
auditor prima facie evidence of the facts found therein; but the most elaborate 
opinion is in Hill v. Boston, p. 344, an action for injuries to a scholar from a 
defective staircase in a school-house. In the opinion of thirty-six pages, 
by the Chief Justice, the court reaffirms the doctrine, ‘* well settled in this 
Commonwealth, that no private action unless authorized by express statute can 
be maintained against a city for the neglect of a public duty imposed upon it 
by law for the benefit of the public, and from the performance of which the 
corporation receives no profit or advantage.’’ In this opinion the examination 
of cases is very extensive and exhaustive. It was written to re-examine certain 
doctrines as to corporate liability which are supposed to be disregarded by 
the Supreme Court of the United States in some late opinions. And in our 
humble opinion the conclusions of the Supreme Court at Washington are a 
new departure or adopted without due attention to the authorities. 

So far as we have examined this volume, the head-notes seem concise and 
accurate. We think that the reporter, in his statements of cases, does not 
leave out of view (as is so common) the facts which weigh against the conclu- 
sions of the court. And in this volume due space is given to arguments of 
counsel. 

- Should the casual reader chance to open this volume, as we did, at 
pages 142-143, he may suppose that he has fallen upon a gigantic advertising 
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almanac issued in the interest of some patent-medicine vendor of the old Dr. 
Townsend school For here, in Gilman v. Hunnevell, p. 139, are spread out 
upon several fair pages the labels of the ‘* Universal Cough Remedies ”’ of Dr. 
Hunnewell, and of ** Hunnewell’s Celebrated Cough Remedies,’’ of Hunnewell’s 
** Eclectic and Laxative Pills,’ and of ‘* Hunnewell’s Family and Laxative 
Pills,”’ the claim being that the defendant is imitating the plaintiff’s trade- 
marks. 

This illustrates how the spirit of advertising is penetrating precincts hith- 
erto sacred, the result probably of the attempt on the part of the legislature 
to protect fences and rocks from the paint-pot and poster. Stats. 1873, 
c. 349. Itis said that some enterprising advertising agent has proposed to our 
Alma Mater at Cambridge to place upon all prominent pieces of scenery, from 
Mount Desert to the Yosemite, in large letters ** Send your boys to Harvard 
College,’ and Gilman v. Hunnewell reminds one of the advertising dodges of 
Mr. Sawyer (late Knockemorf) and the four-ounce bottle which was always 
left at the wrong place, and ‘has been to half the houses in Bristol, and 
hasn’t done yet.”’ 

We know that certain enterprising caterers to the public taste for curios- 
ities were in the habit of heralding their wares by newspaper controversies as 
to the origin and genuineness thereof, and that even antiquarian societies 
were pressed into the service of the woolly horse and the Feejee mermaid. 
But lawyers do not advertise, and the literature of the law has been heretofore 
unprofaned, In this volume, however, in Gott v. Pulsifer, p. 235, the ‘* Cardiff 
Giant,” or ** Onondaga Statue ’’ brings an action against the Boston Herald for 
slander of title; and, as the New York Tribune is even now exposing the fraud- 
ulent exhuming or manufacture in the far west of a brother of the Cardiff 
Giant by the same authors, how do we know that Gott v. Pulsifer is not also 
an advertising dodge ? 

In the case of the Cardiff Giant against the Boston Herald, after a verdict 
for the defendant, the plaintiff's exceptions are sustained in an opinion which 
fully recognizes the liberty of the press to make full and fair criticism. In 
Gilman v. Hunnewell, the bill was dismissed upon the ground that the defend- 
ant had a right to use his own name with a description of the article, unless 
his is a mere colorable imitation of another’s label. 

The result of the case is of no comparative consequence, however, in an 
advertising point of view. The plaintiff has succeeded in bringing the impor- 
tance of his medicines to the attention of a catarrhal, costive, and dyspeptic 
fraternity who cannot easily be reached, and, although his trade-mark is not 
infringed, has proved himself the ‘‘ original Jacobs,”” which is a great thing 
with conservative readers devoted to precedent. But we did not think that he 
could so deceive our reporter, or induce him to spread upon the record these 
labels, which show what superscriptions, &e., ‘‘every genuine bottle must 
have.’”’ ‘I always thought, up to three days ago, that the names of Veller 
and Gammon could never come into contract, Sammy — never.”’ 


wien 
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Democracy in Europe. A History. By Sir Tuomas Erskine May, K.C.B., 
D.C.L. Author of ‘* The Constitutional History of England since the 
Accession of George II!., 1760-1871.’? In two Volumes. New York: 
W. J. Widdleton, Publisher. 1878. 


Tuts is hardly such a work as we should have expected from its distin- 
guished author, A narrative of deeply interesting facts, for the most part 
familiar to our readers, it is presented in a manner which, though luminous 
and vivacious, is neither novel nor striking. The spirit and the judgment 
which pervade it are those of a thoroughbred Briton, who, liberal in purpose, 
and believing himself to be so in fact, is incapable of divesting himself of 
his inbred prejudices. By consequence he is now and then rather too patri- 
otic for accuracy, as when, in sketching the history of the Dutch Republic, 
he says,} ‘* The Spanish Armada, which Philip had prepared to ruin England 
and the Netherlands at one blow, had been routed and dispersed into the North 
Seas by the British fleet.’’ He does not allude to the active assistance of the 
Dutch navy, which, by keeping the Duke of Parma from joining the Armada, 
had deprived the Spaniards of their leader, and that Jeader the ablest of the 
age; nor to the vital circumstance that it was understood among them that 
Gianibelli, the contriver of the terrible fireships of Antwerp, was then in 
England. So that, when the extemporized fireships of Drake were seen to 
approach, the Armada was panic-struck, and, weighing anchor, left Calais, to 
be almost immediately ruined by the storms of the German ocean. We do 
not underrate the valor or the skill of the mariners of England, nor dispute 
their superiority over the Spaniards at sea: but there was little occasion to 
exercise either after the first day or two of indecisive skirmishes. The work 
was then done by the forces of Nature. 

Our Briton is also a devoted adherent to the church establishment; and while 
he would, as a lawyer, give very extensive force to the maxim that the king can 
do no wrong, he would, as a churchman, equally expect every one everywhere to 
assent to certain fictions which underlie the opinions of every true churchwar- 
den. As Mr. Froude begins his entertaining history with a strong intimation 
that the state of society in England, about the period of the fifteenth century, 
was in all respects admirable, and then relates numerous circumstances and 
events which show it to have been simply deplorable; so our author, with the 
undoubting confidence of a disciple, lays down the proposition that modern 
freedom and civilization are vastly indebted to Christianity and the church, 
and then shows by example, that, on the contrary, the votaries of Christianity 
for ages did all in their power to darken the human intellect and repress its 
every manifestation, and did it with wonderful success, and that the revival 
of learning and the emancipation of mind were due first to the Arabian 
disciples of Mahomet, and next to the pagan writers of antiquity. Whether 
his declaration or his proof is in fault, it is not ours to decide. We merely 
note the variance; remarking, by the way, that he seems now and then to 
forget his original statement, and to present his evidence with a sort of exult- 
ing delight in its clearness, which indicates that he does not dread its effect, 
and that he can, for a moment, discern the light in spite of his insular mists. 


1 Vol. ii. p. 64. 
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Ilis philosophy is rather vague where it is not strenuously English, and it 
is only by our hereditary sympathy with him that we can make out his mean- 
ing when he thus winds up his account of the European convulsions in 1848, 
** And from the critical year of revolutions, the moral may be drawn that 
freedom is the surest safeguard against democracy.’’ A very curious antithe- 
sis! as if one should say, ** Religion is the surest safeguard against congre- 
gationalism.’? What the author really means, we infer from our inner light, 
is that the best security against the excesses of revolutionary violence is 
the existing system of English society. The superiority of the English con- 
stitution is never absent from his mind for a moment. But he does not ana- 
lyze it with any vigor or originality. He would not acknowledge that its 
success was due in any degree to fortunate blundering and drifting, combined 
with a sailorlike readiness on the part of its managers to ‘+ turn to witha 
will’’ in stress of weather: and he does not point out what seems to us the 
secret; namely, the sagacity which English statesmen have so frequently dis- 
played in discerning where power really lay among its numerous claimants, 
and in giving to that power the sanction of law, — the same sagacity which has 
been manifested by their congeners on our side of the water in framing our 
republican constitutions. 

And he fails to see, though he makes it obvious to his reader, that the 
moral tone, the political strength and the public purity of England. have 
grown and flourished in direct proportion to the influence in its governmental 
affairs acquired by its people at large. 

An epitome of so important a branch of the history of mankind is a tempt- 
ing text for discourse, but we will content ourselves with only one further 
animadyersion. We suspect apophthegmatic remarks in general, and confess 
a strong antipathy to various pseudo-proverbs which have sprung into vogue 
about revolutions; as if a convulsion of society Was, like measles, a particular 
kind of disease, whose symptoms were similar in all cases, and invariably to 
be controlled by similar remedies. Our historian,! after comparing the regi- 
cides of England with those of France, makes this compendious observation: 
‘In each case, according to the necessary law of revolutions, the extreme 
party ultimately triumphed, before a reaction set in against their violence.’’ 
Now this reminds us of the proverb that ‘the darkest hour is just before 
dawn”? applied to human vicissitudes. What is the darkest hour? Some- 
times to the human being it only comes just before death. What is the 
extreme party? It is the party which at the time is permitted by cireum- 
stances to go farthest with effect. In all revolutions, we may perhaps ven- 
ture to suggest there are parties which would go further in any direction 
than they get the opportunity to go. Such an instance is given in this his- 
tory,? where one extreme, and that a very formidable party in the French 
Revolution of 1848 was promptly and effectually crushed by the moderate 
party under Lamartine and Cavaignac, and that before it got any chance 
to triumph. If it is meant only that there is always a party which goes as 
far as it can in one direction, and another party which does the like in the 
other, we cannot but admit it, as we concede without regret, in our own hum- 
ble language, that there are two ends to every book-notice. 

l Vol. ii. p. 434. 2 Vol. ii. p. 302. 
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The Influence of Religion on the Development of Jurisprudence. By W. H. 
San Francisco, 1877. 


Tus is an ambitious attempt to achieve in a pamphlet the work of an 
octavo. ‘That the author had a clear idea of what he proposed to state, the 
manner of his performance leads us seriously to doubt. The effort and strain- 
ing are more apparent than the result intended. Here is the opening paragraph. 
“ Law is will. Will is one as the sun. Law is many as the rays. As every 
ray is all sun, every law is all will.’’ 

Metaphors are dangerous—very. Our author’s simile suggests that his 
astronomy has not got beyond Ptolemy, and that the idea of more suns than 
one is to him heresy, if not worse. 

Shortly further on, we are told: ‘ Rightness is the principle of God’s one 
law; and each relation and event has its own principle and evolves its own rule. 
Relations and events originate either in sacred faith or secular force, never 
traceably in philosophy.’? We do not know which would be the bolder man, 
—he who would controvert, or he who professed to understand this. 

Again, to make the notion of law clear, even to the average mind, we are 
told that the laws of nature are the ‘* unadjourned legislature of God’s mind.” 
There may be sections of our country where this figure will heighten reverence 
for nature; but hereabouts we fear that the idea of a perpetually ‘+ unad- 
journed legislature” of any thing would shake the reverence even of the 
most religious. 

It is hardly worth while to attempt a serious criticism of Mr. Platt’s 
propositions; indeed they are couched in such vague language as to afford but 
a slippery ground for a serious discussion. Ie apparently intends, however, 
to extol the benefit that religion, as distinct from morality or philosophy, has 
conferred on law. The two factors in his system are * secular force’? and 
“saered faith,’? which act like Orson and Valentine in the fable. We fear 
that ‘‘ apt alliteration’s artful aid *’ beguiled him to this selection. He repudi- 
ates philosophy utterly, declaring repeatedly that law owes nothing to philoso- 
phers, but philosophers much to law. We are surprised that he did not 
characterize the repudiated element as ‘ subtle philosophy,’’ and then the 
alliterative triangle would have been complete. 

In quoting occasionally from Burke and Sir Henry Maine, it seems not to 
have occurred to him that both of these gentlemen were somewhat tainted with 
philosophy. However, as he has omitted any reference to Austin or Bentham, 
we feel that he has drawn a “line somewhere,’’ quite as satisfactorily as the 
barber who shaved a costermonger, but declined to perform the like office for a 
coal-heaver. 

To aid our feeble powers in grasping the elusive Proteus of his argument, 
our author has boiled down his whole pamphlet to two diagrams and a table, 
which are appended, pp. 54-86. 

The first diagram is apparently copied from some treatise on the tides; as 
it shows, by clever vertical lines and diagonals, — to the author's satisfaction, 
no doubt, —the rising flood of ‘sacred faith,’’ and the decreasing waters of 
“secular force.”? We now see why “subtle philosophy ’’ was left out. The 

“diagonals necessary to represent it were already employed. But we desire to 
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repeat our suggestion of a diagram representing a triangle, with one of the 
fs”’ or phs’’ at each apex. 

The second diagram was seemingly suggested to Mr. Platt by the recent 
geographical discoveries in Central Africa. There are the same lakes emptied 
through great rivers into other lakes; or suffering the unhappy fate of empty- 
ing nowhere, being swallowed up by the thirsty sands of the desert. We are 
grateful to Mr. Platt that he has symbolized the common law under the more 
agreeable figure. It is, however, a little startling to find that a lake repre- 
senting Moses, while draining mainly into ‘ Christianity,’’ drains partly, also, 
directly into a pool representing ** old Anglican customs.’? The precise date 
when Moses was in England has escaped us. 

The table of ** Chronology of the Law’? is mainly meant to show that in 
the fortunate period of the predominance of the Roman Catholic Church, from 
A.p. 500 to the reign of Henry VIII., religion elevated the law; but that 
before and since then law has deteriorated; the former period being under the 
benign agency of ‘sacred faith,”’ the others, subject to the fell influences of 
**secular force’? and of philosophy. 

It is noticeable that the date when the ‘logical element of law begins to 
be separated from moral”? is set at a.p. 1600, the time of the foundation of 
the most completely developed theocracy perhaps ever seen, —that of our 
Puritan Commonwealth. Mr. Platt might, we think, have made some excep- 
tion in favor of a people who re-enacted Deuteronomy; and might even have 
given the preference to their mode of enforcing religion and morals through 
law, over that of the authors of uses, and other pious frauds for the benefit 
of the church. See pp. 34, 35. But to him the Reformation is but the fruit- 
ful parent of ill; and his table marks, as the only other period since our era 
deserving reprehension, the reign of Henry VIII., whose *‘ divorce weakened 
the marriage tie in England ’’! 

It is true, this modern decadence is contradicted by the last page of the 
text, which takes a very millennial view of ‘this age.’’ But the peculiarity 
of Mr. Platt’s style leaves us in doubt, whether, as this passage occurs in a 
chapter on ‘“ International law,’’ he does not ascribe to that department, and 
not to the conmon law, the mission of ushering in the new day when * vast 
millions are destined to be fused in a new crucible, &c., and to compose one 
great collective brotherhood,” &c. 

We rise from the perusal of this essay with a hazy feeling of having 
listened to a sophomoric essay on history, a sermon, and a Fourth of July ora- 
tion, all blended in one; and, if any one can tell us precisely what it is all 
about, he is welcome to our copy of the work. 


Alberici Gentilis I. C. D. 1. C. Professoris Regii De Ture Belli Libri Tres. 
Edidit Tuomas Erskine I. C. D. Iuris Gentium Professor 
Chicheleianus Coll. Omn. Anim. Socius neenon in Univ. Perusin. 
luris Professor Honorarius. Oxonii E Typographeo Clarendoniano. 


MDCCCLXXVII. 


Tue suecessor of Mr. Mountague Bernard at Oxford evidently prefers a 
different field in the territory of international law from that in which Mr. 
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Bernard made his reputation. The latter is known to Americans as an ingen- 
ious advocate of the conduct of Great Britain in her relations with this 
country during.our war. Mr. Holland’s name, on the other hand, is mainly 
associated with some works of critical scholarship, of which this very hand- 
some book is the most important. 

Albericus Gentilis has hitherto been merely a name to most of us, possibly 
remembered by a paragraph in which Grotius expresses his obligations to him. 
But every one may now see what these obligations were. Mr. Holland tells 
us they were great, and that we have here the juris gentium quod hodie in usu 
est vera incunabula. Hallam long ago remarked the parallelism between 
Grotius’s first and third books and the present work, and it would be inter- 
esting, if space allowed, to compare the two in detail. Most men have only 
time to remember epochs in literature and art by their greatest results; but it 
is the service of the scholar to make a philosophy of thought and art possi- 
ble by showing the steps which led up to those results, and the atmosphere in 
which they developed. The treatise before us was worth reprinting, for the 
purpose of such a comparison, seeing that the book of Grotius is very apt to 
be deemed a miraculous birth. 

The most interesting thing to observe, however, is the use which has been 
made of the Roman law. It is more or less true, as has been remarked of 
Grotius, that the principles of the municipal law of Rome, at a particular stage 
of its development, have been elevated into political dogmas. The Bible, to be 
sure, is cited oftener than Aristotle, and almost as frequently as Cicero. But 
the ground thoughts are those of the Corpus, the Gloss, and the later com- 
meutators. At the same time, it would be a mistake to suppose that this 
was due to any illusion with regard to the jus nature and the jus gentium. 
Gentilis may not have understood the history of these conceptions as well as 
Heineccius or Savigny, but he knows that the lost jus fetiale, and not the jus 
gentium, governed the relations of Rome with other States. He is perfectly aware 
that the precepts of his new law of nature may be disputed, and that a law 
without a sanction will find but tardy obedience from men with sword in hand. 
He believes in that law, because he believes in the supremacy of reason in the 
long run. And reason, he thinks, enlightened and sanctioned by the autho- 
rity of great teachers and the common practice of nations, will establish a 
body of truths, akin to moral laws, which all men must admit in their hearts, 
even though the perverse should deny them with their lips. 

It is also worth noticing that the Roman law of property, which has been 
supposed to have played so large a part in the birth of modern international 
law, and which is so striking a feature in the work of Grotius, is not the sub- 
ject of a single chapter here. On the other hand, there is much concerning the 
principles of contract as applied to treaties, including a somewhat amusing 
argument against the applicability of the Edict, Quod metus causa. In fact, the 
earlier writer deserves the credit of keeping much more strictly to the true 
limits of his subject than the later, although, of course, he will be referred to, 
not for his merits, but for his relations to Grotius, and to th aistory and 
origin of international law. 
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A Digest of the Law of Trade-Marks, as presented in the Reported Adjudica- 
tions of the Courts of the United States, Great Britain, Ireland, Canada, 
and France, from the earliest period to the present time; Together with an 
Appendix, containing the United States Statutes, and the Treaties of the 
United States concerning Trade-marks, and the Rules and Forms of the 
United States Patent Office for their Registration. By Cuartes E. Cop- 
DINGTON, Counsellor-at-Law. New York: Ward & Peloubet, 1878. 537 pp. 
TuHarT competition which business men call the life of trade, and which 

Judge Wilde deprecated in Palmer v. Stebbins, 3 Pick. 192, finds nowhere 
better illustration of its growth than in the cases digested in the volume 
before us. This branch of the law deals with property in names and devices; 
and it is only when competition is sharp, and commerce wide-spread, that the 
protection of the courts is invoked against their piracy. This species of prop- 
erty has long been under the guardianship of the law. The first reported 
trade-mark case, the preface informs us, was decided in 1590; and yet so sel- 
dom were the courts vexed with such litigation, that prior to 1855 there are 
less than one hundred adjudications on this subject reported in the books. 
Since that date, cases have multiplied so rapidly that a special digest of this 
department of the law is welcome to the profession. Every digest depends for 
its value upon its thoroughness, accuracy, and arrangement. Only by use can 
its thoroughness and accuracy be tested. A casual and limited examination, 
as in the case of a treatise, affords no test of its reliability; for the omission of 
leading and familiar cases would be crass negligence. An incomplete digest is 
as dangerous to the lawyer as a defective chart to the mariner. Its imperfec- 
tions are patent only in the hour of peril. 

Mr. Coddington has laid out a new path. Time does not permit our travel- 
ling its entire length in order to vouch for its safety. Hence, although we are 
most favorably impressed, we forbear to express a conclusive opinion upon those 
elements of the work upon which its usefulness must rest. In the matter of 
arrangement, the editor has happily combined both the analytical and alpha- 
betical methods of classification. The index is full and carefully prepared. 
The references and cross-references are discriminating. Its contents, as dis- 
closed by its title-page, are readily accessible. The book bears marks of 
patient and intelligent labor. The French statutes and decisions are accessi- 
ble nowhere else in English, and are peculiarly interesting. This portion of 
the work is credited to Francis Forbes, counsellor-at-law, and is well done. 
Turning these pages, we are struck with the number of familiar trade-marks 
that have been the subject of litigation. Some have had their good names 
vindicated, while others have failed in their proof of legitimacy, and are 
marked with the bar sinister. Davis’s ‘ Pain Killer’? and ** Mrs. Winslow’s 
Soothing Syrup,’’ the Genuine Yankee Soap” and ‘303’ pens, have been 
protected, and so have ‘* Worcestershire Sauce ’? and ‘ Apollinaris Water.” 
But the Supreme Court of Massachusetts, doubtless remembering the case of 
Commonwealth v. Thompson, 6 Mass. 134, will not protect any one in the use of 
Thomsonian Medicines.”’ 

It is sad to learn that the “‘ Night Blooming Cereus, distilled from this rare 
and beautiful flower from which it takes its name,’’ is ‘a deception, and its 
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perfume but an alcoholic compound. Phalon v. Wright, p. 177. Nor does the 
“Balm of a Thousand Flowers ’’ fare better. Both are under the ban of the 
courts. In Clemens y. Such, p. 313, the court protected the nom de plume of 
the plaintiff “‘ Mark Twain.’’ So it was in the school of experience that the 
author of ** Innocents Abroad ”’ acquired the pat use of the word, when he tells 
us that the pictured saints can readily be distinguished by their respective 
“trade-marks; ’’ as Matthew by his pen, Sebastian by his arrow, Jerome by 
his skull, &e. 

But we have no further space. It is a labor-saving volume; and, in the 
words of its preface, we commend it ‘‘to the generous consideration of the 
profession.”? 


The Doctrines of the Law of Contracts in their Principal Outlines, stated, illus- 
trated, and condensed. By Joei Prentiss Bisuor. St. Louis: Soule, 
Thomas, & Wentworth. 1878. 

The Law of Contracts. By Jounxn Wiit1am Smit, Esq., late of the Inner 
Temple, Barrister-at-Law, Author of ‘* Leading Cases,’’ a ‘‘ Treatise on 
Mercantile Law,’’ &c. Sixth American, from the Sixth London, Edition. 
By Vincent T. Tuompson, Esq., M.A., of Lincoln’s Inn, and of ‘the 
Midland Cireuit, Barrister-at-Law. With Notes and References to both 
English and American Decisions, by Witt1am Henry Raw1e; and with 
Additional Notes and References to recent American Cases; by GEorGE 
Suarswoop, LL.D. Philadelphia: T. & W. Johnson & Co., 535 Chestnut 
Street. 1878. 


We have here two new works upon the law of contracts, or rather one 
new work and a new edition of an old work. The former is by Mr. Bishop, 
whose established reputation as an able, fearless, and conscientious author 
will be sure to give him a favorable hearing, to whatever title of the law he 
may direct his attention. It has all its author’s marked peculiarities, both of 
style and method, and is full of meat, for the most part good, solid, legal pab- 
ulum. He tells us, to be sure, in his preface, in his characteristic way, that 
he intends to present only a ‘‘ skeleton of the law of the subject, with so much 
of flesh, in the form of illustrations, as seemed imperative, draped with as thin 
a gauze of words as the public taste would bear,’’—* the body of the law, 
without its bloat.’? It is, nevertheless, sufficiently fleshly, and condenses into 
the narrow limits of two hundred and eighty-six pages the elements of the law 
of contracts, supplemented in one hundred more pages by a copious index 
(always a marked and valuable feature of Mr. Bishop’s books), and a table of 
some four thousand cases, chiefly American. This, certainly, is the law 
* condensed.’’? Nevertheless, we think his definition of a contract, in his first 
section, is not a happy effort in the line of condensation, and, in the attempt 
to include non-essentials and incidentals, very narrowly escapes, if it does 
escape, the suspicion of ‘ bloat.’? So, again, when he takes a whole section 
of four and a half lines (§ 502) to tell us that executed contracts are not 
within the Statute of Frauds, he is obviously led away from the idea of con- 
densation by his discursive tendency. Nor do we think it necessary in any 

- work, however extended, to state three times over, as our author does, sub- 
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stantially ($$ 1, 7, 250), that it “takes two to make a bargain,’’— a proposi- 
tion so generally accepted, and so obviously true, that Mr. Bishop has not 
deemed it necessary to cite an authority at either section. But these are 
scarcely defects. ‘They are rather idiosyncrasies, growing out of the author’s 
style and method, both of which have now become so inveterate, that they 
are, so to speak, part of himself. He is the Carlyle of legal authors. We 
have done our best to reform him; but we fear he is incorrigible, and fatally 
bound to paradise or perdition, with all his imperfections on his head, —if, 
indeed, there is any perdition for authors sinful in point of style, or for any- 
body else, which, of late, seems to be seriously questioned. However this 
may be, Mr. Bishop may always successfully plead the substantial merits of 
his books. 

The second of the above-mentioned works is an established favorite. Mr. 
Smith is the antipodes of Mr. Bishop in point of style, and all his books have 
the merit of an attractive style, as well as the higher merits of learning and 
accuracy. Both authors have substantially the same object in view, — to state 
in a brief compass those principles which are of every-day occurrence, and 
with which every lawyer must be familiar. But there could be no more strik- 
ing contrast of methods. While Mr. Bishop, for instance, practically ignores 
the Statute of Limitations, Mr. Smith gives it great prominence. Both, how- 
ever, seem to agree on the importance of the Statute of Frauds. In fact, we 
should think either book could be read with great, perhaps most, profit as 
the complement of the other, taking the lectures of Mr. Smith first in order 
of time, as being more attractive in form, and more likely to leave a definite 
framework, to be filled up by the greater details of Mr. Bishop’s work. The 
notes are much too infrequent and elaborate, and enter too much into detail 
for such an elementary work; for instance, the note on pages,3 and 4, on con- 
tracts of record, and that beginning at page 8, and extending through nearly 
six pages of fine print, on what constitutes the obtaining of a deed. Greater 
brevity and frequency of notes illustrative of the text, as distinguished from 
notes upon topics not intended therein to be treated with much elaborateness 
of detail, would, in our judgment, better comport with the object of the 
book. We observe, also, a few of those worse than worthless notes, where a 
multitude of cases are appended to a brief text, like the following: ‘* Upon the 
effect of payment of part, either principal or interest, see.’? We are ata 
loss to see the propriety of such a note in a book intended for the student, or 
as «handy book for the practising lawyer. We have heretofore, however, suffi- 
ciently animadverted upon this style of annotation in our notice of Russell on 
Crimes (11 Am. Law Review, 747), published recently by the same house. 


The New York Code of Civil Procedure, as amended in 1877, with Explanatory 

Notes, showing the changes introduced thereby, together with those por- 
tions of the former Code of Procedure still in force, and the Temporary, 
Suspending, and Repealing Code. With Notes of Judicial Decisions on 
Pleading, Practice, and Evidence. By Grorce Buss. New York: 
Baker, Voorhis, & Co. 1877. 8vo. pp. xv, 1229. 


Tue codification of all matters relating to procedure in New York can 
hardly be said to have led to the simplification of the law in that State. The 
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code, passed a generation since by the legislature, has given rise to decisions 
counted by the thousands; and the practice under it has only just got itself 
well established, when a new code appears upon the scene, and all is confu- 
sion again. We believe that we do not exaggerate at all when we say that 
practice is as much a mystery in New York under the present system, and 
requires as long and patient application to learn it in detail (although in prin- 
ciple it is simple enough), as special pleading at the beginning of this century. 
Mistakes in it do not entail such dangers to substantial right as mistakes in 
pleading did then ; but it is an art by itself, known only tothe expert. In short, 
the idea on which the framers of the original New York Code proceeded, 
that the business of bringing asserted rights to the test of a judicial decision 
could be made simple, has proved a delusion. No doubt this has been in a - 
great measure due to the bad condition of the courts, which, under the elec- 
tive system, and with short judicial tenures, have failed to preserve that con- 
tinuity of legal decision which enables good judges, in the long run, to make 
the poorest system work tolerably well. One judge overrules what another 
has decided, just as one legislature reverses the decision of its predecessor. 
Still, with all its imperfections, the New York judiciary had, by a series of 
decisions, construed and explained the old New York code, until it was under- 
stood by that part of the profession which devoted itself to matters of prac- 
tice, when suddenly a new code is produced, and after much opposition and 
amendment is enacted into law by the legislature. 

It would be foolish to attempt to say in advance how far this new code is 
an improvement upon the old. The main objection is, that it changes the old; 
though opinion differs as to how radical the changes are. Mr. Bliss, in his 
preface, says, ** The language is greatly changed, but not the legal meaning, 
though many obscurities are removed. That it introduces many improve- 
ments is, however, undoubted. My impression is, that it will not be found to 
be productive of the amount of litigation and decisions which many have 
feared.’’ The precise nature of the changes introduced will, of course, have to 
be decided by the courts. We understand that, as to at least one subject, the 
provisions of the new body of law have been found so crude and unpractical, 
that legislation has already been applied for. 

As to the immense value of Mr. Bliss’s book there cannot be two opinions. 
It is a monument of industry and research, and is to every lawyer practising 
in New York an absolute necessity. Most of the code is in substance old; 
that is, it is a codification of existing statutes and reported decisions, and hence 
all the decisions of the courts since the first code was enacted have a bearing 
on it. Inthis volume, Mr. Bliss has endeavored to collect these cases (there is 
no table, but there are, we believe, 9,000 or 10,000 in all) in connection with 
the text which they illustrate. 

This volume contains thirteen chapters only of the code, the final nine 
reported by the commissioners having failed as yet of becoming law. Qhere 
is no doubt, however, that they will be enacted at the present session @f the 
New York legislature; and that Mr. Bliss will have an opportunity of pre- 
paring a second volume, with several thousand more cases. There could be 
no one better qualified for the work. 
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American Criminal Reports. A Series designed to contain the latest and most 


important Criminal Cases determined in the Federal and State Courts in 

the United States, as well as Selected Cases, important to American Law- 

yers, from the English, Irish, Seatch, and Canadian Law Reports, with 

Notes and References. By Joun G. Haw ey, late Prosecuting Attorney 

at Detroit. Vol. 1. Chicago: Callaghan & Co, 1878. 

Tue late N. St. John Green had published, before his death, the first two 
volumes of a series entitled ‘+ Criminal Law Reports,’’ which was intended to 
contain all criminal cases which were likely to be of value to the American 
lawyer. Mr. Hawley, in this volume, takes up the work, and under a different 
title presents a collection of cases selected, apparently, on the system adopted 
by Mr. Green. 

In our notice of Mr. Green’s first volume (9 Am. Law Review, 140) we 
expressed our opinion that such a series of reports would be useful to the pro- 
fession, and we are glad that it is to be‘eontinued, and by so competent an 
editor. We have examined this first volume carefully, and are satisfied that 
the work is done well. The cases are selected with judgment, are arranged 
with reference to their subjects, so that different decisions can be compared 
readily, and are reported with admirable brevity. We discover no trace of 
padding, even a preface being omitted. The editor’s notes, which are 
appended to some of the decisions, are excellent collections of the authorities 
bearing on the question decided in the main case. We miss the vigorous 
original discussion of principles with which Mr. Green’s notes were enriched; 
but we think that Mr. Hawley is right in contenting himself with stating 
what has been decided. This course gives his series a distinct value, which 
would not be increased by notes containing original discussions. 

We have little space to notice particular cases, though the volume contains 
many which are very tempting. In Ortwein vy. The Commonwealth (76 Pa. 
St. 414), the Supreme Court of Pennsylvania, in opposition to the current 

of modern authority, holds that, to justify an acquittal on the ground of 
insanity, the evidence must satisfy the jury that the defendant was insane 
when he committed the crime, and that it is not enough if it raises a reason- 
able doubt as to his sanity. The fallacy of this position is made so apparent 
by two sentences in the opinion, that we cannot refrain from quoting them. 
The court say, *‘ Insanity is a defence. It presupposes the proof of the facts 
which constitute a legal crime, and is set up in avoidance of punishment.” 
Upon this premise the whole opinion rests. Yet it is perfectly clear that 
insanity is not a defence, but that sanity is an essential part of the govern- 
ment’s case; it is one of ‘* the facts which constitute a legal crime.’’ If the 
prisoner was insane, he committed no crime. If insanity is established, the 
verdict is not guilty; ie., no legal crime was committed. A jury has 
nothing to do with facts ‘set up in avoidance of punishment ’’ by a man who 
has committed ‘*a legal crime.’? ‘* An alleybi’’ is proverbially a defence, 
but no one doubts that the government is bound to prove the identity of the 
prisoner beyond a reasonable doubt. It was because the prosecution was 
bound to prove the guilty intent, that the presumption, ‘‘ every man is pre- 
sumed to understand the nature and consequences of his own acts,’’ was 
established: and sanity is essential to guilty intent. Ordinarily, the govern- 
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ment relies on this presumption, and the first evidence comes from the defence; 
but it is evidence to disprove the government’s case, and, if not, it would be 
inadmissible. As long as the law requires that guilt shall be proved beyond a 
reasonable doubt, this rule must be applied to every fact which must be 
proved to establish guilt. 

In State vy. Book (41 Towa, 550), the court held that playing at billiards, 
where the loser pays for the game, is gambling, and that the keeper of a 
billiard saloon who allows players to use his tables under such an arrangement 
with each other is guilty of keeping a gambling house. This decision, if 
generally known, would, we think, rather astonish many excellent citizens. 

State v. Neely (74 N.C. 425) is a decision which we will not trust our- 
selves to characterize; but, if our readers are curious to see what evidence is 
considered sufficient in North Carolina to convict a negro of assault with 
intent to commit rape, we advise them to examine it. The case is of no 
value as an authority, but is not without interest to the student of manners, 
and inspires grave doubts as to the state of feeling in a society where such a 
decision is possible. 


The Law and Practice in Bankruptcy. A complete treatise of the Law of 
Bankruptcy, being Title LXI. of the United States Revised Statutes and 
Amendments, with the decisions thereunder: together with a full refer- 

_ence to all the important adjudications made in England upon similar 
provisions; an exhaustive review of the practice under the law; with 
all the forms, rules in equity, and general orders established by the 
Supreme Court of the United States, arranged in logical order. By ALEx- 
ANDER BLUMENSTIEL, of the New York Bar. New York: Ward & 
Peloubet. 1878. 


WE have read over this title-page since reading the book, and cannot say 
that we should have praised the author’s work so highly as to say that it was 
exhaustive. This treatise covers the same ground that Mr. Bump has so con- 
stantly gone over, and although in many respects an improvement on the pro- 
ductions of that author, yet it is open to similar criticisms. The crudity and 
roughness of both of these works result in great measure from the number of 
new cases that are constantly arising, from the incessant tinkering of the 
statute by Congress, and from the diversity of decision by the various courts 
of the United States; and it is difficult, yea, almost impossible, to extract from 
the cases any well-settled principles on which a text-writer can found a system, 
or make any thing approaching a scientific arrangement. 

When, therefore, we read in this title-page the ingenuous statement that in 
this book the forms, rules in equity, and general orders are ‘‘ arranged in /ogi- 
cal order,’”” we may perhaps be pardoned for saying that it excited a sensa- 
tion similar to that provoked by the country selectman, who proposed, as a 
means of renovating a dilapidated burying-ground, that the grave-stones 
should be set up ‘ alphabetically.” 

Yet we would not be thought hypercritical, for there is very much in this 
work to commend it. Its arrangement is good, and its citation of English 

. decisions, made under statute provisions similar to ours, will be found of value. 
Perhaps we cannot better express to our readers our opinion of the value of 
VOL. XII. 87 
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this book, than by saying, that, for general use as a text-book, if we had to 
choose between the works of Bump and Blumenstiel, we should prefer the 
latter’s. 


The American Decisions. Containing all the Cases of General Value and 
Authority decided in the Courts of the several States, from the Earliest 
Issue of the State Reports to the year 1869. Compiled and Annotated by 
Joun Prorrart, LL.B., Author of ‘*A Treatise on Jury Trial,’ &. 
Vol. I. San Francisco: A. L. Bancroft & Co. 1878. 


Tuts series, which it is expected will consist of seventy-five volumes, is 
designed as a supplement to the series known as the American Reports. 
The latter begins at the year 1869. This series begins with the earliest deci- 
sions of State Courts, and, if completed, will come down to the year 1869. 
The compiler thinks that a lawyer who has the reports of his own State and 
these two sets of decisions will be completely equipped for the ordinary 
needs of his practice. But, to our mind, he would have but a sorry equip- 
ment, and one that would be but of small service to him in the mental con- 
tests of his profession. Selected and condensed cases are certainly not the 
best guide that can be obtained. No court will follow the authority of a com- 
piler of selected cases, nor fail to seek the decision in its original authoritative 
and unmutilated form. It is an error, in our judgment, to claim for a series 
like this any greater kind of merit than a selected digest has. The two are 
almost identical in conception and value; the former having the advantage of 
a more full statement of fact and a greater extension of the ratio decidendi, 
and the latter having the opposite advantage of greater compression, and a 
more extended field of operations. But they are of use principally as indexes 
or catalogues; and the professional value of either depends on the reliance that 
can be put on the judgment, the training, and the thoroughness of the 
compiler. 

In the volume before us, we have to praise the notes of Mr. Proffatt, which 
are exhaustive and valuable contributions to the law. We may be pardoned 
for saying that we should much prefer the notes without the cases to which 
they are appended. We have heard the objection made to this series that it 
uses copyrighted books from which to draw its supplies. For instance, we 
understand that no authority has been obtained to use Quincy’s Reports, a 
copyrighted work, and yet there are three cases taken therefrom. How far 
this is true of the other reports that are used we cannot say. 

On the whole, then, although we know Mr. Proffatt to be a writer of skill 
and experience, and can congratulate the publishers that their enterprise has 
fallen into so good hands, and although the venture may turn out commercially 
successful, we cannot hesitate to say that we attach very little value to it. 


A Treatise on the Law of Mortgages of Real Property. By Lronarp A. 
Jones, of the Boston Bar. In two Volumes. Boston: Houghton, Os- 
good, & Co. 1878. 


Tue importance and need of a work on this subject are obvious; no general 
work, applicable to the whole country, now exists; the vast investments of 
capital with real estate as security in every State, not only by resident but 
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also by non-resident owners, call for a text-book which will enable investors 
in such securities to ascertain with ease and certainty their rights and reme- 
dies in any State where loans are offered them. 

The aim of the author has been to give the general principles of the law of 
mortgages applicable throughout the Union, and where changes have arisen 
through statutes and decisions to give special statements of the law in the 
several States, with references to the statutes and authorities. He has also 
indicated the form of instrument in use in the different States, and the various 
statute requirements with reference to execution, acknowledgment, and record- 
ing. The order of arrangement of the topics is well chosen, and they are 
fully treated. Two subjects, however, affecting mortgages appear to have 
been omitted: one is the effect of liens given by statute, such as mechanic’s 
liens, upon mortgages; the other is the effect of a mortgage by a tenant in 
common of his undivided share. The late case of Marks vy. Sewall, 120 Mass. 
174, shows that such a mortgage upon one of several parcels owned by tenants 
in common is absolutely worthless as security. 

We regret that the work does not give us as full reference to statutes as it 
does to decided cases. For oné instance, if in § 124, where it is stated that 
“it is the case generally that corporations’’ . . . ‘ are restrained in their 
power of alienation either by general law or by their charters,’’ a reference 
had been made, to take the case of Massachusetts only, to chapter 224 of the 
acts of 1870, any one investigating the question of the validity of a mortgage 
made by a corporation could have turned immediately to an act which affects 
large numbers of corporations. 

We are surprised at the number of misprints which are to be found; in 
§ 680, page 529, fourth line. ‘‘ mortgagor,’ for mortgagee, evidently; the 
same in § 722, page 560, eighth line; in ¢ 972, volume second, page 67, sixth 
line, ‘‘ mortgagee,’’ for mortgagor; and in § 715, page 554, the first sentence 
is unintelligible. The arrangement of the book by sections, and reference to 
them in the index, is a valuable feature, and renders it easy to consult; but the 
index should contain a reference to the number of sections in each of the two 
volumes into which the work is divided. 


A Digest of the Decisions of the Courts of Law and Equity of the State of New 
Jersey, from 1790 to 1876, embracing all the cases reported in the regular 
reports of the State, and also in the reports for the District and Circuit 
Courts of the United States for the District of New Jersey. By Joun H. 
Stewart, Counsellor-at-Law. Vol. I. A—I. Trenton, N. J. 1876. 
Same. Vol. II. J—W. 1877. 


To be asked by the editors of a law periodical to review for them a State 
Digest, is about as complimentary to a lawyer as to be put by the speaker on 
the committee on agriculture. The field for pleasantry is so wide, the oppor- 
tunity is so grand for an exhibition of versatility, and after one’s work is done 
it is so pleasant to think of it, as at once improving mankind, and adding to 
one’s own reputation. The present reporter, whose first volume of New Jer- 
sey chancery decisions is noticed in this number, has prepared and published 
this digest of all the decisions in the courts of that State, and of the courts of 

* the United States for the District of New Jersey. The profession has had ne 
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digest of New Jersey decisions since that published in 1544, and of course 
this work will be gratefully welcomed. It appears to be thoroughly done, 
It contains one feature that is a new one, and well worth following; namely, a 
table of New Jersey cases, criticised by subsequent decisions in that and other 
States. As our reports multiply, it is found more and more necessary to be 
able at once to ascertain how the courts have treated previous cases that seem 
on their face to be authoritative, but which have been considered, modified, 
explained, perhaps overruled; and we doubt not that this reference catalogue 
will be found of great practical use. To criticise the form in which the points 
decided are given in this work is but to state the old objection that conclu- 
sions of law, without a brief réswné of the facts on which they arise, do not 
furnish the profession with all they have a right todemand. But this and the 
reasons for it have been so often stated in these pages that it seems useless 
to do more than indicate it in this notice. 


Reports of Cases adjudged and determined in the Court of Chancery of the State of 
Delaware. Under authority of the General Assembly. By Danren M. 
Bates, late Chancellor. Vol. Il. Philadelphia: T. & J. W. Johnson 
& Co. 1878. 


A vo.uME of reports prepared under legislative authority, by an ex- 
Chancellor, certainly deserves respectful consideration. Unless there had been 
a demand for the publication of these opinions, it would seem that the general 
assembly of Delaware would not have authorized it, or Chancellor Bates have 
devoted himself to the preparation of the volumes containingthem. Yet, with 
every presumption in its favor, we find it hard to persuade ourselves that this 
new series of reports is necessary, unless, indeed, to the bar of Delaware, 
who, we doubt not, will find it useful. 

The present volume *‘ contains cases selected from the manuscript notes of 
the late Chancellors; Johns, Jr., and Harrington,’’ from the year 1833 to 1868. 

Between fifty and sixty such cases are reported, of which somewhat less 
than one-third were carried to the Court of Errors and Appeals, and are reported 
among its decisions. Of course, these cases were included in this volume, as 
otherwise the collection would be incomplete; but the fact that in this way 
cases are twice reported, when only the decision of the appellate court is 
really an authority, tends to strengthen our doubt whether the decisions of the 
lower court should be preserved. 

_ Except that in some cases the argument of counsel is too fully preserved, 
we notice little in the reporter’s work to criticise. The decisions themselves 
we have not space to discuss. 


Legal Maxims, with Observations and Cases. By GrorGr Frepertck WHar- 
TON, of the English Bar. To which is added, in this edition, several hun- 
dred Maxims, with References to American Cases. New York: Baker, 
Voorhis, & Co. 1878. 


Tus is a convenient book of reference for any one who has not Mr. Broom’s 
collection at hand; but it will hardly supersede that excellent work.- It con- 
tains, first, a hundred maxims, arranged alphabetically, and translated very 
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literally, though not always accurately. The awkward English of the trans- 
lations may, however, be excused, on the plea that it is as good as the Latin of 
the originals. Each maxim is followed by a couple of pages of illustrations, 
with the references to the books cited in a mass together at the end, not dis- 
tinguishing which particular case is referred to in any one sentence. The 
second part of the original work is a list of eight hundred maxis, with trans- 
lations; and is followed, in this edition, by the maxims cited in the New York 
reports, with the references from Abbott’s Digest, and a short selection of 
maxims, with notes, prepared for incorporation in the New York Code. This 
is a very simple piece of book-making, but not without its value. Of course, 
by the combination of several lists there is a good deal of repetition; and 
some of the sentences seem to have no title to a place in any collection, unless 
the test of a maxim be that it is a Latin sentence found in a law-book. We 
have not, indeed, observed in this book any such remarkable rule of law as 
licet saepius requisitus, which figures in the table of maxims in the Massachu- 
setts Digest; but certainly many of the dicta cited by the author would hardly 
be looked for in such a work. Any one, however, may find profit as well as 
interest in looking over the list, being careful always to do his own translating. 


Scintille Juris. By ******S **#*#N ####*##G, Esq., of the Inner Temple, Bar- 
rister-at-Law. San Francisco: Sumner Whitney & Co. 1877. 12mo, 
pp- 76. 

Tuts book is aptly named. It would be difficult to describe it better than 
the title does. It is witty and entertaining, and contains many shrewd sug- 
gestions, the value of which a practising lawyer will recognize at once, although 
they are quaintly clothed. We should say that the eleven short essays of 
which it is composed were written by some philosophic barrister to amuse 
himself and his friends, and were given to the world at the suggestion of the 
latter. ‘* They are,’’ says the preface, ‘‘ like other culinary directions, de- 
signed for the information of the cooks only, and not for the enlightenment of 
those who are to partake of the broth.”’ 

The general character of the book may be gathered from a few selections. 
The essay ‘‘ Of Prisoners ’’ begins, for example, thus: ‘ It is a curious princi- 
ple in our law that prisoners charged with having committed a crime are the 
only people in the world presumed to be innocent of it. But this great advan- 
tage is not conceded to them for nothing, since they are also supposed to speak 
falsely, when they deny that they are guilty of the very offence which they are 
presumed not to have committed; and, therefore, if they should desire to assert 
their innocence under the sanction of an oath, this is forbidden, because they 
are further presumed to be addicted to perjury.”’ 

‘‘ That a prisoner’s wife may not be called, even by himself, is a beneficent 
provision, designed by his enemies to save him from his friends ” 

Of female witnesses, the author says: ‘* Women are invariably angry in 
the witness-box, for the rules of evidence happen to be peculiarly repressive of 
feminine conversation; wherefore they look upon them as prominent examples 
of the laws designed for the subjection of their sex.’’ 

The essays, entitled ‘‘ Of Telling a Story,”’ ‘‘ Of Examining-in-Chief,” and 
“Of Cross-examination,” are well worth study; and we would quote some 
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specimens, but it is hardly fair to quote very liberally from so small a book, 
and we advise our readers to look for themse]ves. 


The Memphis Law Journal. M. B. Trezevant, Proprietor. Vol. I., January, 
1878, No. 1. Memphis: 8. C. Toof & Co. 1878. 


Tus new magazine, as we infer from the introduction to this number, is 
intended primarily to meet the wants of the profession in ‘Tennessee, Arkan- 
sas, and Mississippi, and to furnish a fuller record of current legal events in 
those States, and an opportunity for more thorough discussion of local ques- 
tions, than reviews which aim at a wider circulation can give. 

The first article on ‘¢ The Chancery System of Tennessee,’’ is by Chancel- 
Jor Cooper. It discusses the present tendency of law reformers to abolish the 
distinction between law and equity, which in Tennessee has led to a curious 
enactment. The act of March 26, 1877, provides, ‘‘ That jurisdiction of all 
civil causes of action now triable in the’ Circuit Court, except for injuries to 
person, property, or character, involving unliquidated damages, are hereby 
conferred upon the Chancery Court, which shall have and exercise concurrent 
jurisdiction thereof along with the Circuit Court.” 

An act which provides that *‘ jurisdiction . . . are conferred’? bears on 
its face the evidence that it was not carefully considered, and it is not easy to 
say what the effect of such a statute will be. The Chancellor’s suggestions in 
regard to it are valuable, and we commend his article to the attention of 
those who are interested in the subject. Mr. Henry Craft contributes an arti- 
cle on the judiciary, in which he points out the dangers of the elective system, 
and Mr. Heiskell criticises with much force the recent tax legislation in Ten- 
nessee. The number also contains reports of recent cases, including, among 
others, a case in which the statute which we have quoted was construed, and 
its constitutionality affirmed, where the defendant demurred to a bill filed to 
collect an open account for goods sold. We have read this first number of our 
new contemporary with interest, and we hope that it will meet with cordial 
support. 


Reports of Cases decided in the Court of Chancery, the Prerogative Court, and, 
on appeal, in the Court of Errors and Appeals, of the State of New Jer- 
sey. Joun H. Stewart, Reporter. Vol. I. Trenton, N. J. 1877. 
Turis volume, the twenty-eighth of the equity series of this State and the 

first by Mr. Stewart, contains the opinions delivered at the February, May, 

and October Terms, 1877, of the Court of Chancery, and the Prerogative 

Court, and, on appeal, in the Court of Errors and Appeals at the March, June, 

and November Terms, 1877. There are not many of them of such novelty 

and general interest as to warrant an extended notice. In The Camden Horse 

Railroad Co. v. The Citizens’ Coach Co., p. 145, the chancellor enjoins the 

respondents from using the complainant’s tracks in the prosecution of a com- 

peting business. In Manhattan Life Ins. Co. v. Paulison, p. 304, a mechanic’s 
lien is given priority over a mortgage, although the lienor’s work was done after 
the mortgage was recorded, and the construction of the building was interrupted 
for months at a time at certain seasons of successive years. In Re Newark 

Savings Institution, on the application of a savings-bank for direction in the 

management of its affairs, the court, on the intimation that it was uncertain 
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whether all depositors could be paid in full, interfered to prevent the payment 
of any in full. 

We are much pleased with the method of reporting in this volume, and 
only wish all reporters would be as concise and thoughtful as Mr. Stewart. 
We also wish to call attention to his valuable annotations of some of the more 
important cases. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin, with Tables of the Cases and Principal Matters. O. M. Cono- 
VER, Official Reporter. Vol. XLII. Containing Cases determined at the 
January and August Terms, 1877. Chicago: Callaghan & Co. 1878. 

WE are unable in this number to give other than a passing notice of the 
current volume of these reports. It comes to us with the promptness that we 
have learned to expect from the reporter, who regularly issues two volumes in 
each year. 

Perhaps, the most noticeable decisions are those in which railroad compa- 
nies are defendants, as the Granger spirit seems to find less expression in the 
determination of their rights than formerly. We should, perhaps, except 
Bass v. Chicago §& Northwestern R. R. Co., page 654, which upholds a verdict 
of $2,500 in favor of a passenger who, having taken a seat in the ladies’ car, 
was forcibly removed by a brakeman without notice, the brakeman being 
retained in the employ of the company, and subsequently promoted. 

We find, also, examples of the working of a statutory provision giving to 
parties to actions the right to have special verdicts, for in one case in this 
volume the defendant’s counsel propounded sixteen special conundrums to the 
jury, in answering one of which they failed to be as direct and explicit as the 
court thought proper, and so the defendant had a new trial. In Bass v. R. R. 
Co., cited above, the jury made twenty-three special findings. This provision 
of law must be of great service to defendants who have weak cases and 
ingenious counsel. 


New Cases, Selected chiefly from Decisions of the Courts of the State of New 
York. With Notes. By Austin Asporr. Vol. Il. New York: Ward 
& Peloubet. 1878. 


WE noticed at some length last year the first volume of this series of 
reports (11 Am. Law Rev. 759), where we took occasion to speak of the fit- 
ness of Mr. Abbott for such work. We cannot say that an inspection of the 
volume before us has furnished us with any thing to add to, or to take from, 
what we then said. The practice under the Code of New York is illustrated 
by these volumes. They are, therefore, principally useful to the profession of 
that State. They contain some reports of cases before inferior tribunals, and 
to that extent are of very little use anywhere. Mr. Abbott’s notes are of 
considerable general value, and the volume is, perhaps, worth purchasing, to 
obtain the cases to which they form an important illumination. 

We can see no reason why the publishers should inflict so inferior a quality 
of paper, printing, and binding, on a profession already severely burdened. 
We think we merit better treatment at their hands, even if it be at the ex- 
pense of a reduced profit to them. 
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Hubbell’s Legal Directory for Lawyers and Business Men, containing the 
names of one or more of the leading and most reliable attorneys in nearly 
three thousand cities and towns in the United States and Canada. A synopsis 
of the collection laws of each State and Canada, with instructions for taking 
depositions, the execution and acknowledgment of deeds, wills, &c., and a 
concise synopsis of the bankrupt law, with registers in bankruptey; also times 
for holding courts throughout the United States and Territories, for the year 
commencing Oct. 1, 1877, to which is added a list of prominent banks and 
bankers throughout the United States. J. H. Hussext, editor and compiler, 
J. H. Hubbell & Co., New York. 
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Abdy, J. T. Kent’s Commentary on International Law. Second edition. Post 
8vo, cloth, 10s. 6d. Stevens & Sons, London. 

American Criminal Reports. By John G. Hawley. Vol. 1. 8vo, sheep, $7.50. 
Callaghan & Co., Chicago. 

American Decisions. Containing all the Cases of General Value and Authority 
decided in the Courts of the Several States, from the earliest Issue of the State 
Reports to the Year 1869. Compiled and Annotated by John Proffatt. 8vo, 
sheep, $5.00. A. L. Bancroft & Co., San Francisco. 

American Railway Reports. Vol.9. (Shipman.) 8vo, sheep, $6.00. Cockcroft 
& Co., New York. 

American Reports. Edited by Isaac Grant Thompson. Vol. 22. 8vo, sheep, $6.00. 
John I. Parsons, Jr., Albany. 

Andrews, John. Precedents of Leases. With Practical Notes. Second edition. 
Post 8vo, cloth, 7s. 6d. Reeves & Turner, London. 

Archbold, J. F. Poor Law. Comprising the whole of the Law of Relief, Settle- 
ment, and the Removal of the Poor. Thirteenth edition. By W. Cunningham 
Glen. Post 8vo, cloth, 35s. Shaw & Sons, London. 

Bainbridge, W. Law of Mines and Minerals. Fourth edition. By A. Brown. 8vo, 
cloth, 45s. Butterworths, London. 

Bedford, E. H. Final Examination Guide to Bankruptcy. Third edition. Post 
8vo, cloth, 6s. Stevens & Sons, London. 

Bishop, Joel P. The Doctrines of the Law of Contracts in their Principal Outlines, 
Stated, Illustrated, and Condensed. 8vo, sheep, $3.50. Soule, Thomas, & Went- 
worth, St. Louis. 

Bump, Orlando F. Notes of Constitutional Decisions ; being a Digest of the Judicial 
Interpretations of the Constitution of the United States, as contained in the 
Various Federal and State Reports. 8vo, sheep, $4.50. Baker, Voorhis, & Co., 
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Cabinet Lawyer. A Popular Digest of the Laws of England. Twenty-fifth edition. 
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Charley, W. T. New Practice and Pleading under the New Judicature Acts. Third 
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Charley, W. T. New Practice Cases. Vol. 2. Royal 8vo, cloth, 5s. Waterlow, 
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Comyns, W. H. Handy Book of Exercises, in a Series of Abstracts of Title to 
Freehold, &e. Third edition. 8vo, cloth, 6s. Reeves & Turner, London. 

Cunningham, J. Law relating to Parliamentary and Municipal Elections and Peti- 
tions. Post 8vo, cloth, 2ls. Sweet, London. 

Davidson’s Precedents and Forms in Conveyancing. Third edition. Vol. 5, Part 2. 
Royal 8vo, cloth, 32s. Maxwell, London. 
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Delaware Chancery Reports. Vol. 2. (Bates.) 8vo, sheep, $10.00. T. &J. W. 
Johnson & Co., Philadelphia. 

Digby, K. E. An Introduction to the History of the Law of Real Property. Second 
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2ls. Stevens & Sons, London. 

English Law Reports for 1877. Comprising Chancery Division, Vols. 4, 5, and 6; 
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UNITED STATES. 


oF Insurep Person. — AcTION By INSURANCE CoMPANY. — 
Mobile Life Ins. Co. v. Brame. U. S. Supreme Court. —JIn error to the 
U. S. Circuit Court for the District of Louisiana. 

The somewhat novel attempt was made in this case, to hold the defendant 
liable to the plaintiffs for the amount they had been obliged to pay to the 
representatives of one McLemore, whose life they had insured, and who was 
killed by the defendant. 

The facts appear in the opinion of the court (Mr. Justice Hunt), which 
was as follows: — 


“The plaintiff, a life insurance company, brought suit in the United States Cir- 
cuit Court against the defendant, to recover the sum of $7,000, on the following alle- 
gations : — 

“ That plaintiff had insured the life of one Craven McLemore, a citizen of Louisi- 
ana, for the sum of $2,000, in favor of John P. Kennedy, for the sum of $2,500 in 
favor of Sanders, Garner, & Co. (which was subsequently assigned to John H. 
Garner, Sen.), and for 32,500 in favor of John H. Garner & Co. 

“That on the twenty-fourth day of October, 1875, while said policies were in force, 
in the town of Delhi, in Louisiana, the defendant Brame did wilfully shoot the said 
Craven McLemore and inflict upon him a mortal wound, from the effects of which 
he died on the twenty-sixth day of October, 1875. That the said shooting was an 
illegal and tortious act on the part of said Brame. and caused damage to the plaintiff 
in the said sum of $7,000, being the amount of said policies on the life of said Me- 
Lemore, which plaintiff acknowledges to be due, and a part of which it alleges has 
been paid. 

“ Defendant filed an exception (demurrer) to plaintiff's petition. 

“The Circuit Court gave judgment for the defendant; and to this judgment the 
present writ of error is brought. 

“The argument of the plaintiff is this, that the act in question was an injury to or 
violation of a legal right or interest of the plaintiff, that the plaintiff sustained a loss 
as a consequence thereof, and that the loss is the proximate effect of the injury. 

“The answer of the defendant is founded upon the theory that the loss is the 
remote and indirect result merely of the act charged, and the principle that at the 
common law no civil action lies for an injury which results in the death of the party 
injured, and that the statutes of Louisiana upon that subject do not include the pres- 
ent case. 

“The authorities are so numerous and so uniform to the proposition that by the 
common law no civil action lies for an injury which results in death, that it is impos- 
sible to speak of it as a proposition open to question. It has been decided in many 
cases in the English courts and in many of the State courts, and no deliberate, well- 
considered decision to the contrary is to be found. In Hilliard on Torts, p. 87, § 10, 
the rule is thus laid down: ‘Upon a similar ground, it has been held, that at com- 
mon law the death of a human being, though clearly involving pecuniary loss, is not 
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the ground of an action for damages.’ The most of the cases upon the subject are 
there referred to. Baker v. Bolton, 1 Camp. 493; Conn. Ins. Co. v. N. Y. & N. H., 
25 Conn. 265; Kramer v. Market, 25 Cal. 235; Indianapolis vy. Kealy, 23 Ind. 188; 
Hyatt vy. Adams, 16 Mich. 180; Shields v. Young, 15 Ga. 349; Peoria y. Frost, 87 Il. 
333. The only cases that tend to the contrary of this rule, so far as we know, are 
those of Cross v. Guthery, 2 Root, 90, of Plummer v. Webb, Weare, 75, and of Ford 
v. Monroe, 20 Hurd, 210. These cases are considered by the New York Court of 
Appeals in the case of Green v. The Hudson R. R. Co., 2 Keyes, 300, and compared 
with the many cases to the contrary, and are held not to diminish the force of the 
rule as above stated. In the case of Green v. Hudson R. R., the plaintiff alleged that 
on the ninth day of January, 1856, his wife was,a passenger on the defendants’ 
road, and by the gross carelessness and unskilfulness of the defendants a collision 
occurred, by means of which his wife was killed, ‘whereby he has lost and been 
deprived of all the comfort, benefit, and assistance of his said wife in his domestic 
affairs, which he might and otherwise would have had, to his damage,’ &. A 
demurrer to this complaint, upon the ground that the facts alleged constituted no 
cause of action, was sustained by the New York Court of Appeals. 

“In HHubghv. N. O. & C. R. R. Co., 6 La. Ann. 496, the same principle was decided, 
and in the same manner. In giving its opinion, the court say: ‘The exception of 
the defendants presents the question, whether the death of a human being can be the 
ground of an action for damages.’ Not being satisfied with this decision, Messrs. 
Ogden & Duncan asked for a rehearing, the argument for which is reported in the 
eleven following pages of the same volume, and which was denied in an elaborate 
opinion, delivered by Chief Justice Eustis. 

“In Herman v.Carrollton R. R. Co., 11 La. Ann. 21, this principle was again affirmed, 
in an opinion by Chief Justice Merrick. 

“It is only necessary to refer to one other case, which involves the same principle 
as those already cited, but which in its facts more closely resembles the case we are 
considering. 

“In Connecticut M. L. Ins. Co. v. N. Y. & N. H.R. R. Co., 25 Conn. 265, the declara- 
tion alleged that on the twentieth day of March, 1850, the plaintiffs had outstanding 
and in force a policy of insurance for $2,000, upon the life of Samuel Beach; that 
Beach was on that day a passenger on the defendants’ road ; that the defendants so 
carelessly, negligently, and unskilfully conducted themselves that the train on which 
Beach was riding was thrown down a bank into the river; that Beach was greatly 
wounded and bruised, by means whereof he then and there died, by reason of which 
the plaintiffs were compelled to pay to his administrators the sum of $2,000 upon the 
said policy. 

“The allegation of the present plaintiffs is, that Brame tortiously and illegally 
took the life of McLemore by shooting him. This is open to the inference that the 
act of Brame was felonious. The case in Connecticut is based upon the allegation 
of negligence and carelessness, and is the more favorable to a recovery in that it 
avoids the suggestion existing in the present case, that the civil injury is merged in 
the felony. The Supreme Court of Connecticut held that the action could not be 
sustained. 

“We have cited and given references to the important cases on this question : 
they are substantially uniform against the right of recovery. 

“Upon principle, we think no other conclusion could be reached than that stated. 
The relation between the insurance company and McLemore, the deceased, was 
created by contract between them. But Brame was no party to the contract. The 
injury inflicted by him was upon McLemore, against his personal rights; that it 
happened to injure the plaintiff was an incidental circumstance, a remote and indi- 
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rect result, not necessarily or legitimately resulting from the act of killing. As in 
Rockingham Ins. Co. v. Mosher, 39 Me. 253, where an insurance company brought suit 
against one who had wilfully fired a store upon which it had a policy of insurance, 
which it was thereby compelled to pay, it was held that the loss was remote and 
indirect, and that the action could not be sustained. In Ashley v. Dixon, 48 N. Y. 430, 
it was held, that if A. is under a contract to convey his land to B., and C. persuades 
him not to do so, no action lies by B. against C. So a witness is not liable for evi- 
dence given by him in a suit, although false, by which another is injured. Grove v. 
Brandenburg, 7 Blackf. 234; Dunlap vy. Gledden, 31 Me. 435. And in Anthony y. Slaid, 
11 Met. 290, a contractor for the support of town paupers had been subjected to 
extra expense, in consequence of personal injury inflicted upon one of the paupers, 
and brought the action against the assailant to recover for such expenditure. The 
court held the damage to be remote and indirect, and not sustained by means of any 
natural or legal relation between the plaintiff and the party injured, but simply by 
means of a special contract between the plaintiff and the town. Some authorities 
of text-writers are referred to as holding a different view, but we are not cited to 
any case in this country or Great Britain where a different doctrine has been held. 

“ By the common law, actions for injuries to the person abate by death, and can- 
not be revived or maintained by the executor or by the heir. By the act of Parlia- 
ment of Aug. 21, 1846 (9 & 10 Victoria), an action in certain cases is given to the 
representatives of the deceased. This principle, in various forms and with various 
limitations, has been incorporated into the statutes of many of our States, and 
among others into that of Louisiana. It is there given in favor of the minor child- 
ren and widow of the deceased, and, in default of these relatives, in favor of the 
surviving father and mother. Acts of La. 1855, pr. 223, p. 270. The case of a 
creditor, much less a remote claimant like the plaintiff, is not within the statute. 

“In each of the briefs it is stated that the defendant was tried for the homicide, 
and was acquitted. In the view we take of the case, the fact of a trial or its result 
is a circumstance quite immaterial to the present question, however important it 
may have been to the defendant. 

“Judgment affirmed.” 


Criminat LAw. — Bankruptcy. — United States v. For. — The defendant, 
in November, 1874, filed his petition in bankruptcy, in the District Court for 
the Southern District of New York. In March, 1876, he was indicted in the 
Cireuit Court for that District, under § 5132 of the Revised Statutes, for obtain- 
ing goods upon credit by false pretences within three months of the commence- 
ment of his proceedings in bankruptcy. By the ninth subdivision of that 
section, it is provided that every person ‘‘ respecting whom proceedings in 
bankruptcy are commenced,’’ whether voluntary or involuntary, who within 
three months before their commencement ‘‘ under the false color and pretence 
of carrying on business and dealing in the ordinary course of trade, obtains 
on credit from any person any goods or chattels with intent to defraud,” shall 
be punished by imprisonment. After conviction, motion was made in arrest 
of judgment; and, the judges differing in opinion, the following question was 
certified to the Supreme Court: — 


“Tf a person shall engage in a transaction which at the time of its occurrence is 
not a violation of any law of the United States, to wit, the obtaining goods upon 
credit by false pretences, and if, subsequently thereto, proceedings in bankruptcy 
shall be commenced respecting him, is it within the constitutional limits of congres- 
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sional legislation to subject him to punishment for such transaction considered in 
connection with the proceedings in bankruptcy.” 


The Supreme Court (Fie.p, J.) say: — 


“The question here presented does not appear to us difficult of solution. Upon 
principle, an act which is not an offence at the time it is committed, cannot become 
such by any subsequent independent act of the party with which it has no connec- 
tion. By the clause in question, the obtaining of goods on credit upon false pre- 
tences is made an offence against the United States, upon the happening of a 
subsequent event, not perhaps, in the contemplation of the party, and which may be 
brought about against his will by the agency of another. The criminal intent, essen- 
tial to the commission of a public offence, must exist when the act complained of is 
done ; it cannot be imputed to a party from a subsequent independent transaction. 
There are cases, it is true, where a series of acts are nevessary to constitute an 
offence, one act being auxiliary to another in carrying out the criminal design. But 
the present is not a case of that kind. Here, an act which may have no relation to 
proceedings in bankruptcy becomes criminal according as such proceedings may or 
may not be subsequently taken, either by the party or by another. 

“There is no doubt of the competency of Congress to provide by suitable penal- 
ties for the enforcement of all legislation necessary or proper to the execution of 
powers with which it is intrusted. And as it is authorized ‘ to establish uniform laws 
on the subject of bankruptcies throughout the United States,’ it may embrace 
within its legislation whatever may be deemed important to a complete and effective 
bankrupt system. The object of such a system is to secure a ratable distribution of 
the bankrupt’s estate among his creditors, when he is unable to discharge his obliga- 
tions in full, and at the same time to relieve the honest debtor from legal proceedings 
for his debts, upon a surrender of his property. The distribution of the property is 
the principal object to be obtained. The discharge of the debtor is merely inciden- 
tal, and is granted only where his conduct has been free from fraud in the creation 
of his indebtedness or the disposition of his property. ‘To legislate for the preven- 
tions of frauds in either of these particulars, when committed in contemplation of 
hankruptey, would seem to be within the competency of Congress. Any act com- 
mitted with a view of evading the legislation of Congress, passed in the execution 
of any of its powers, or cf fraudulently securing the benefit of such legislation, may 
properly be made an offence against the United States. But an act committed within 
a State whether for a good or a bad purpose, or whether with an honest or a crimi- 
nal intent, cannot be made an offence against the United States, unless it have some 
relation to the execution of a power of Congress, or to some matter within tho 
jurisdiction of the United States. An act not having any such relation is one in 
respect to which the State alone can legislate. 

“The aet described in the ninth subdivision of § 5132 of the Rev. Stats. is one 
which concerns only the State in which it is committed; it does not concern the 
United States. It is quite possible that the framers of the statute intended it to 
apply only to acts committed in contemplation of bankruptcy; but it does not say 
so, and we cannot supply qualifications which the legislature has failed to express. 

‘Our answer to the question certified must be in the negative ; and it will be so 
returned to the Circuit Court.” 


Court or Criaims. —Jupce E. G. Lorine has resigned as judge of the 
Court of Claims, after a service of about twenty years. J.C. Bancrort Davis 
has been appointed to fill the vacancy. 
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Tne Unitep States 1x Courts. —“ Some curious reasons,” says the 
Solicitors’ Journal, “seem to have been given for rejecting the proposal, which has 
been recently revived at Washington, that measures should be taken for the 
recovery by the United States from the Bank of England of balances remaining 
to the credit of the Southern Confederacy at the time of its collapse. The 
grounds of objection are stated to Le, first, that the United States minister is 
not willing to ask any favor of the British government, such as the right to 
sue in the English courts; and, next, that when inquiries were made into the 
matter during the administration of General Grant the ‘representatives of the 
British government ’ expressed themselves as perfectly wiiling to recognize the United 
States as the successor of the defunct confederacy, and to turn over to it all 
balances formerly belonging to the confederacy held in Great Britain, provided the 
United States would assume its liabilities to British subjects. The first objection 
seems absurd. ‘No favor’ of the British government is necded to enable the United 
States to sue in our courts. As a matter of fact, the United States itself has been 
more than once admitted to sue as a matter of right; and in numerous cases, such as 
The King of the Two Sicilies v. Willcox, 1 Sim. ». s. 301, where the plaintiff recovered 
ships bought by a revolutionary government out of his own despoiled treasury, 
and Emperor of Austria y. Day, 9 W. R. 712, where the plaintiff prevented the issue 
of bank-notes by M. Kossuth, foreign States have had justice done them in our 
courts, without fear or favor. As to the second objection, we do not see what our 
government has to do with the matter; and we imagine the reference intended must 
be not to any declaration of the ‘representatives of the British government,’ but to . 
the doctrine laid down in the case of United States of America v. McRae, 17 W. R. 
764, L. R. 8 Eq. 69, in which Lord Justice James, then Vice-Chancellor, expressly 
distinguished between property coming to the restored government of the United 
States as successor of the confederacy, and property coming to it by virtue of its 
right as a restored government. It was there held, dismissing a bill for an account 
against an agent for the Confederate government, that money voluntarily contrib- 
uted to the Confederate government could only be recovered from an agent of that 
government to the same extent, and subject to the same rights and obligations, as if 
the Confederate government had not been displaced, and was itself proceeding 
against the agent.” 


ALABAMA. 


TresTIMONY OF Exprrts.— Supreme Court. Er parte Dement. — At 
the trial in the court below of one Barnard, for murder, the petitioner was 
called as a witness by the State. It appeared that the petitioner, who was a 
physician, had seen the deceased after the wound which it was alleged had 
caused his death had been received. The witness then being asked to 
state the nature of the wound and its probable effect, declined to answer, for 
the reason that compensation had not been made or promised to be made for 
his professional opinion. ‘The court thereupon ordered him to answer, and 
fined him as for contempt upon his persisting in his refusal. Later, motion 
was made to set aside the fine. The motion was denied, and judgment entered 
for the fine. The opinion of the full court, which collects the authorities and 
contains an interesting discussion of them, is as follows: — 


“Mannino, J. The question presented in this cause is whether a physician is 
punishable, as for a contempt for refusing to testify as an expert without being 
paid for his testimony as for a professional opinion. 
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“Tn ‘ Best’s Principles of the Law of Evidence,’ a philosophic English treatise 
(the sixth London edition of which was issued last year, and has been recently pub- 
lished in this country), it is said: ‘The law allows no excuse for withholding evi- 
dence which is relevant to the matters in question before its tribunals, and is not 
protected from disclosure by some principle of legal policy. A person, therefore, 
who, without just cause, absents himself from a trial at which he has been duly 
summoned as a witness, or a witness who refuses to give evidence, or to answer 
questions which the court rules proper to be answered, is liable to punishment for 
contempt. An exception exists in the case of the sovereign, against whom, of 
course, no compulsory process of any kind can be used.’ In a note to this para- 
graph, referring to a passage in a work of Jeremy Bentham, Mr. Best says: ‘The 
following case has been put in illustration of the universality of this rule: “ Were 
the Prince of Wales, the Archbishop of Canterbury, and the Lord High Chancellor 
to be passing in the same coach, while a chimney-sweeper and a barrow-woman were 
in dispute about a halfpenny worth of apples, and the chimney-sweeper and the 
barrow-woman were to think proper to call upon them for their evidence, could they 
refuse it? No! most certainly not.”’ Nothing is said in this work in relation to 
the exemption of physicians or other men of science. 

“In Collins v. Godefroy, 1 B. & Ad. 950, in the Court of King’s Bench, England, the 
plaintiff, an attorney, having attended six days on subpeena as a witness for defend- 
ant in a civil cause, to testify in respect to negligence and unskilfulnes in the con- 
duct of an action by another attorney, and, not being called to testify, sued for six 
guineas, as his regular fees for attendance. There was some evidence also of a con- 
sent to pay thissum. The counsel for Collins, the attorney, insisted that this was 
different from the case of an indictment for felony or a misdemeanor, in the prose- 
eution of which the public may have an interest, and that in such a case it might be 
the duty of every person, duly called upon, to give his evidence. ‘But,’ he said, 
‘a party who attends a court of justice to give his evidence in a civil cause, does it 
not in discharge of a public duty, but to confer a benefit on an individual; and if he 
sustains a loss thereby, as every professional man must, he ought to have a reason- 
able compensation for that loss.’ He referred to several prior cases, and to the 
practice, as supporting his proposition. Lord Tenterden, C. J., delivering, after 
advisement, the opinion of the whole court, said: ‘If it be a duty imposed by 
law, upon a party regularly subpeenaed, to attend from time to time, to give his evi- 
dence, then a promise to give him any remuncration for loss of time incurred in such 
attendance is a promise without consideration. We think such a duty is imposed by 
law; and... we are all of opinion that a party cannot maintain an action for com- 
pensation for loss of time in attending a trial as a witness. We are aware of the 
practice which prevails in certain cases, of allowing as costs, between party and 
party, so much per day for the attendance of professional men; but that practice 
cannot alter the law. What the effect of our decision may be is not for our consid- 
eration.” This deliberate and unanimous decision of the High Court of King’s 
Bench, adverse to the claim, was made in 1831. 

“In the Court of Common Pleas, in the same year, Park, J., in respect to a similar 
question, said: ‘In Moor v. Adam it was stated that, upon process in this country, 
allowance for time is made only to medical men or attorneys, —a rule which appears 
to be hard and partial; for time to a poor man is of as much importance as to an 
attorney.’ And Tindal, C. J., said: ‘If that rule were to undergo revision, I cannot 
say it would stand the test of examination. There is no reason for assuming that 
the time of medical men and attorneys is more valuable than that of others, whose 
livelihood depends on their own exertions.’ Lonergan v. Royal Exchange Assurance, 
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7 Bing. 731. Afterwards, in 1843, in a nisi prius case, Webb v. Paige, 1 Car. & 
Kir. 23, a witness, who was called for plaintiff to speak as to damage done to some 
furniture, and the expense necessary to repair or restore the injured articles, before 
being sworn, applied for compensation for his loss of time. Maule, J., said: ‘There 
is a distinction between the case of a man who sees a fact, and is called to prove it 
in a court of justice, and that of a man who is selected by a party to give his opin- 
ion about a matter with which he is peculiarly conversant from the nature of his 
employment in life. The former is bound, as a matter of public duty, to speak to a 
fact which happens to fall within his knowledge. Without such testimony the course 
of justice must be stopped. The latter is under no such obligation. ‘There is no 
necessity for his evidence, and the party who selects him must pay him.’ It is said 
that one or more like decisions have been made by judges on the circuit in England ; 
but we have no report of them, if there be any, within our reach here. The case in 
which the reasons for such a ruling are best expressed is Jn the Matter of Roelker, 
in the District Court of the United States for Massachusetts, Sprague’s Decisions, 
276. During a trial, upon an indictment, the district attorney moved for a capias 
against Roelker, a German, who had been summoned to act as an interpreter of the 
testimony of some German witnesses, and had neglected or refused to attend. 
Sprague, J., said: ‘A similar question has heretofore arisen as to experts, and I 
have declined to issue process to arrest in such cases. When a person has knowl- 
edge of any fact pertinent to an issue to be tried, he may be compelled to attend as 
awitness. In this all stand upon equal ground. But to compel a person to attend 
merely because he is accomplished in a particular science, art, or profession, would 
subject the same individual to be called upon in every cause in which any question 
in his department of knowledge is to be solved. Thus, the most eminent physician 
might be compelled, merely for the ordinary witness fees, to attend from the remotest 
part of the district, and give his opinion in every trial in which a medical question 
should arise. . . . The case of an interpreter is analogous to that of an expert. It 
is not necessary to say what the court would do if it appeared that no other inter- 
preter could be obtained by reasonable effort. Such a case is not made as the foun- 
dation of this motion. It is well known that there sre in Boston many native Germans 
and others skilled in both the German and English languages, some of whom, it may 
be presumed, might, without difficulty, be induced to attend for an adequate com- 
pensation.’ The head-notes, prepared by Judge Sprague himself, to this case, are 
as follows: ‘ The court will not compel the attendance of an interpreter or expert, 
who has neglected to obey a subpoena, unless in case of necessity. Semb/e, that a 
person may be compelled to attend as an interpreter, in case no other can be _ 
obtained to perform that office.’ These are all the decisions we have found that 
shed light on the question involved. And those in England were influenced by the 
statute on the subject of 5 Eliz. c. 9, which enacts that the witness must ‘have 
tendered to him, according to his countenance or calling, his reasonable charges.’ 
But in this country, as Mr. Greenleaf says (1 Ev. 12th ed. § 310), ‘these reasonable 
expenses are settled by statute at a fixed sum for each day’s actual attendance, and 
for each mile’s travel from the residence of the witness to the place of trial and 
back, without regard to the employment of the witness or his rank in life.” See 
also Revised Code, §§ 2783, 4220, and 4015 to 4021. 

“ We have quoted so largely from the opinions of courts in causes before them to 
be adjudicated, partly because it was desirable it should be known what was actu- 
ally decided, and partly because of the interest taken in the question by gentlemen 
of the medical fraternity. They have been led into some error on the subject by 
the misconceptions of writers whose works relating to medical jurisprudence are 
properly found in their libraries, as well as in those of lawyers. 
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“Tt will be noticed that it has not been adjudged, in any of the cases cited, that a 
physician, or other person examined as an expert, is entitled to be paid for his testi- 
mony as for professional opinions. 

“ The reports contain nothing to this effect. The English cases only indicate, 
and it is implied by the decision of Judge Sprague, that persons summoned to testify as 
experts ought to receive compensation for their Joss of time. And it is to be inferred 
that the judges delivering some of the opinions thought the time of such a witness 
ought to be valued, in the language of the English statute, ‘according to his coun- 
tenance and calling.’ But it is not intimated by any of them that a physician, 
when testifying, is to be considered as exercising his skill and learning in the heal- 
ing art, which is his high vocation; or that a counsellor-at-law, in the same situa- 
tion, is exerting his talents and acquirements in professionally investigating and 
upholding the rights of a client. If this were so, each one should be paid for his 
testimony as a witness, as he is paid by clients or patients, according to the impor- 
tance of the case and his own established reputation for ability and skill. But, in 
truth, he is not really employed or retained by any person. And the evidence he is 
required to give should not be given with the intent to take the part of either con- 
testant in the suit, but with a strict regard to the truth, in order to aid the court to 
pronounce a correct judgment. 

“Perhaps the attitude of one testifying as an expert on a matter in respect to 
which he is made conversant or skilled by his ordinary employment, is not so differ- 
ent, as is supposed, from that of another who testifies to acts or things done by or 
between the parties to a cause. It generally happens that, after all the direct facts 
of a transaction are brought before a court, a knowledge of other facts, not part of 
the dealing or affair between the litigants, is necessary to a proper understanding 
and decision thereupon. For instance, one man may contract to sell and deliver to 
another, on a certain future day, for a price agreed on, a specified quantity of a valu- 
able commodity, and afterwards fail or refuse to do so, and thereupon be sued by 
the latter. Witnesses to the agreement between them must be produced to prove 
the contract, of course ; but, when this is fully done, it must be further shown to the 
court and jury what was the value of the commodity on the day and at the place 
where it was to be delivered; else it cannot be known what sum of money would 
be an adequate compensation for the breach of the contract. And to prove this 
value, it may be necessary to call in some person who was living at that place at that 
time, and a dealer in commodities of the same kind, who did not know, and had 
never before heard of, the parties to the cause. Or, if the contract supposed was 
made in a country foreign from that in which the suit was brought, and it depended 
upon the laws of that foreign country whether it was valid or not, the court would 
need to be informed what its laws were concerning the making of such a contract, 
that it might know whether or not it was validly made. And if lawyers of that 
country were within the jurisdiction of the court, it might be necessary to have the 
testimony of one or more of them to prove what those laws were. Or, if the con- 
tract was made and to be performed in a place of much trade, and contained terms 
having a peculiar but well-established meaning according to the usage and dealings 
among persons engaged in that trade, which meaning it was important to have 
proved, merchants or persons engaged therein would have to be brought before the 
court to prove the usage and meaning, just as an interpreter would be called in to 
translate writings in a foreign country. 

“Tn all these instances, persons who may be wholly unacquainted with the parties 
to a cause, and know nothing of the transactions between them, may be required to 
come from their offices and the care of their own important affairs, into court, to 
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testify for the benefit of strangers, in regard to matters in which they have them- 
selves become conversant only by attending to their own business. And why are 
they required todo so? Because they know things important to the right determi- 
nation of a controversy pending. And, in the language quoted at the commence- 
ment of this opinion, ‘The law allows no excuse for withholding evidence which is 
relevant to the matters in question before its tribunals, and is not protected from 
disclosure by some principle of legal policy ;’ and because, also, as is well said in 
regard to ordinary witnesses in Ordroneaux’s ‘Jurisprudence of Medicine:’ ‘The 
administration of justice being a source of mutual benefit to all the members of the 
community, each is under obligation to aid in furthering it, as a matter of public 
duty. As an ordinary witness, or a juror, every competent citizen may be summoned 
by due process of law to appear and render personal service in court, without right 
on his part toa special compensation for so doing. His time is quoad hoc, claimed 
by the public as a tax paid by him to that system of laws which protects his rights 
as well as those of others.’ (Ed. of 1869, p. 138.) But this accomplished and 
learned writer does not sustain, with the authority of adjudged cases, the following 
subsequent passage in his work, to wit: ‘It is evident that the skill and profes- 
sional experience of a man are so far his individual capital and property that he can- 
not be compelled to bestow it gratuitously upon any party. Neither the public, any 
more than a private person, have a right to extort services from him in the line of 
his profession, without adequate compensation. On the witness-stand, precisely as 
in his office, his opinions may be given or withheld at pleasure; for a skilled witness 
cannot be compelled to give an opinion, nor committed for contempt if he refuses 
todo so. Whoever calls for an opinion from him in chief is under obligation to 
remunerate him, since he has to that extent employed him professionally ; and the 
expert, at the outset, may decline giving his opinion, until the party calling him 
either pays or agrees to pay him for it.’ The first two sentences above quoted are 
probably correct as general propositions. And the same might be as truly said of 
the time and knowledge of other persons. But the exception in favor of experts thus 
contended for, against the general rule relating to witnesses, is not established; and 
other passages in the same work indicate reasons why, until the legislature make 
provision for the compensation of experts, the courts must, in a manner that shall be 
as little oppressive as possible, insist, on proper occasions, upon their attending and 
testifying as ordinary witnesses. Thus, the author truly says: ‘ As all definite 
knowledge springs from the possession of facts corroborating previous conjectures, 
so evidence is the expression of a necessity of the human mind for all such facts as 
will enable it to form a conclusive judgment. Without evidence, therefore, there 
can be no knowledge; and, in order to secure it, the law seeks for testimony either 
through the mouths of living witnesses, the agency of written instruments, material 
objects and surrounding circumstances, or expressions of opinions predicated upon 
an acknowledged state of facts.’ And again, he says, in relation to experts when 
testifying as witnesses: ‘They are truly advisers of the court, amici curiae, rather 
than parties interested in the trial.’ And he adds: ‘ This fact, it is painful to cou- 
fess, is too much ignored both by counsel as well as courts, and the expert is 
constantly apt to be treated as an interested party whose every word is tainted 
with the prejudice of a personal concern in the transaction.’ 

“Tt may, however, be said of other witnesses, also, that, in theory, they are disin- 
terested and amici curie. All witnesses should be so, whether testifying to the facts 
of a transaction that happened under their own observation, or to those natural laws 
and effects which are learned only by experiment and study. And we may add, 
that a cross-examination of those of the latter class must be allowed, as well as of 
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those of the former, in order that it may be ascertained, so far as by such means 
it may be, whether they do, indeed, so well and accurately know the matters and 
things about which they testify, and are so free from bias and partisanship towards 
the individuals concerned, or conflicting schools or theories, as to be wholly trust- 
worthy witnesses. For, in fact, they all are witnesses at last. And the same prin- 
ciple which justifies the bringing of the mechanic from his workshop, the merchant 
from his storehouses, the broker from ’change, or the lawyer from his engagements, 
to testify in regard to some matter which he has learned in the exercise of his art or 
profession, authorizes the summoning of a physician, or surgeon, or skilled apothe- 
cary, to testify of a like matter, when relevant to a cause pending for determination 
in a judicial tribunal. And if, in a prosecution of an individual for murder, it was 
proved that his supposed victim had, a short time before his death, drank something 
which he had received from the accused, and a chemist had analyzed the liquid, and 
testified what substance it contained, and a physician was summoned to prove what 
effect they would have when taken into the stomach of a living man, and what 
would be the symptoms of such effect, no court would be excusable in exonerating 
the physician from giving such evidence, solely on the ground that it would be a 
professional opinion for which he had not been paid, or received a promise of pay- 
ment. In so testifying, he would not be practising the healing art: he would, like 
the merchant, or the lawyer, or the mechanic, before referred to, be deposing only 
to things which he had learned in the course of his occupation or profession, or of 
the preparation for it, and the disclosure of which to the court would conduce toa 
correct understanding of a cause before it. His testimony would concern the admin- 
istration of justice. And of him, as the other witnesses, it could be justly ‘claimed 
by the public, as a tax paid by him to that system of laws which protects his rights 
as well as others.’ The decisions of courts concern the property, reputation, liberty, 
or lives of men, and are carried into execution as the judgments of the law. Every 
individual, high or low, is subject to them. It is, therefore, of vital public interest 
that the tribunals which pronounce these judgments shall have power to coerce the 
production of any relevant evidence existing within the sphere of their jurisdiction, 
requisite to prevent them from falling into error. 

“ Nothing we have said is intended to support the proposition, that a physician or 
surgeon could be punished as for a contempt for refusing, unless paid therefor, to 
make a post-mortem examination, or undertake any other operation, requiring skill and 
professional training, in order to qualify himself, when desired by the court so to do, 
to testify ina cause. This question is not before us. And it is not probable that 
such a case will ever arise between judges of this State, and a profession so dis- 
tinguished as that to which petitioner belongs, by liberal culture and a high sense of 
honor and duty. The case of Gaston vy. Marion County, 3 Ind. 497, where it was 
held that the county would be liable for such a service performed in Indiana at the 
request of a coroner there, touches that question, but none involved in this cause. 

“We infer, from circumstances disclosed by this record, though it does not so 
expressly appear, that this was designed by petitioner to be a test case merely, on 
this subject. After a small fine imposed upon him by the court, for refusing obedi- 
ence to its requirements to testify, he did give his testimony ; and the motion to set 
aside the fine afterwards, and refusal of the court to do so, were probably intended 
to present a case to be decided here. 


“We find no error in the judgment of the court below; and it is, therefore, 
affirmed.” 


See also People v. Montgomery, 13 Abbott, Pr. R. x. s. 207, where the court 
held that an expert would meet the requirements of a subpoena if he appeared 


ease 
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and gave ‘‘ impromptu answers to such questions as might be put him;’’ but 
that he would not be required, by virtue of a subpoena, to ‘‘ examine the case, 
nor to attend, hear, and consider the evidence given, so as to qualify him to 
form an opinion.” 


ILLINOIS. 


In our neighboring State of Illinois, some curious scenes transpire in the board 
of supervisors, otherwise known as the county legislature. With its chairman 
and clerk and bailiff, and long array of standing committees, its voluminous rules 
of order and other parliamentary paraphernalia, it presents, at most times, an 
amusing travesty upon its great prototype, the State legislature. Here is aggre- 
gated the wisdom of the county, and the bright lights of the town glow and 
burn in all their iridescent glory. In a populous county in central Illinois, not a 
thousand miles from the State capital, the following: The chairman called the 
attention of the board to a communication, and caused the clerk to read a polite invi- 
tation from the proprietor of a popular hotel, inviting the board to dine with him on 
a day and at an hour named. The reading concluded, Mr. A. moved the acceptance 
of the invitation. Thereupon, a brilliant member from moved to amend the 
invitation by inserting “and also the county officers.” The worthy mover of the 
amendment failed to comprehend why the show of hands negatived his amendment, 
and probably never will know why so broad a smile, so long sustained, overspread 
the faces of his brother members ; and it is doubtful if Captain E. and his worthy lady 
know how narrowly they escaped inviting and dining “also the county officers.” 
This same brilliant member having been called to the chair when the board was in 
committee of the whole, entertained and enforced, with literal exactness, a motion 
“that the committee do now rise and report progress,” by ordering the members to 


rise to their feet and stand while the chairman made his report, which was done ! — 
Central Law Journal. 


IOWA. 


PuysicaAL EXAMINATION OF PLAINTIFF. — Schroeder v. Chicago, Rock 
Island, § Pacific R. R. Co.— The plaintiff sued for damages for an injury 
received, while in the defendant’s employment, at the hands of defendant’s 
servants and had a verdict and judgment, from which the defendayt appealed. 
The plaintiff alleged that his injuries were severe and permanent. The case 
was twice tried. At the second trial, — 


“ After the jury were impanelled, and before the introduction of any testimony, 
the defendant filed a written application, asking a proper order of the court be made, 
requiring the plaintiff to submit to an examination, by physicians and surgeons, that 
they might determine the true condition of his health and the character and extent 
of his ailments, to the end that it might be known whether, indeed, he was suffering 
from any disability, and, if so found, whether it originated from the injuries sus- 
tained by the timbers falling upon him, as claimed by him in his petition and testi- 
mony. The defendant in its application asked that such examination should be 
made by a proper number of physicians, to be selected, in equal numbers, by plain- 
tiff and defendant, and, it was proposed by defendant that its own medical officer 
should not be one of the number, and that the expenses of such examination would 
be paid by defendant.” 


This application was supported by the affidavit of a physician in the defend- 
ant’s employment, that he had examined the plaintiff soon after the injuries 
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were received, and that, from what he then learned, he believed that the plain- 
tiff’s injuries were not of the character claimed by him, and that the truth of 
the matter could be ascertained by a personal examination of the plaintiff. 
The plaintiff resisted the application, and it was denied on the ground that 
the defendant was not entitled, as matter of right, to the order sought. The 
Supreme Court, in its opinion (Beck, J.), says: — 


“In the case before us, plaintiff claims to recover for injuries sustained on the 
sixth day of November, 1872; in December, 1874, the first trial was had. He claims 
in his pleadings, and so testified on the former trial, that the injuries produced per- 
manent disability: the like testimony he repeated at the last trial. It quite satis- 
factorily appeared, by the application of defendant for an order requiring his 
examination, and the affidavits supporting it, that the full effect of the injuries, and 
the extent of his disability, could be determined by physicians and surgeons, upon 
an examination of the body of plaintiff. This, we think, was clearly established by 
professional testimony given at the trial. It appears that no thorough and careful 
examination was made by physicians since the first trial; and, indeed, it may be 
well claimed that no such examination was made at any time after the physicians 
ceased to attend upon him for his injuries. His testimony at the first trial, as well 
as at the second, was to the effect that he suffered continually from the injuries, and 
his disability was of a character that would probably be permanent. Their decision, 
under the very great preponderance of the evidence, apart from his own testimony, 
was to the effect that the injuries had wrought no such effect as claimed by plaintiff. 
The medical witnesses unite in testifying that an examination of his person would 
reveal almost certainly his true condition. Indeed, the showing made by defendant, 
upon the application for examination as to the nature of his disease, authorized 
such conclusion. ‘To our minds, the proposition is plain that a proper examination 
by learned and skilful physicians and surgeons would have opened a road by which 
the cause could have been conducted nearer to exact justice than in any other way. 
The plaintiff, as it were, had under his own control testimony which would have 
revealed the truth more clearly, than any other testimony that could have been intro- 
duced. The cause of truth, the right administration of the law, demand that he 
should have produced it. 
“ But it is urged, the court was clothed with no power 
plaintiff, had such an order been made. 
sufficient to coerce obedience. 


to enforce obedience of 
Its power, in our judgment, was amply 
The plaintiff would have been ordered by the court, 
by submitting his person to examination, to permit the introduction of testimony in 
the case. His refusal would have been an impediment to the administration of jus- 
tice, and a contempt of the court’s authority. He would have been subject to pun- 
ishment as a recusant witness who refused to answer proper questions propounded 
to him. Should such recusancy too long delay the court, or prove an effective 
obstruction to the progress of the case, the court could have stricken from the plead- 
ings all the allegations as to permanent injury, and withdrawn from the jury that 
part of the case. The plaintiff, by voluntarily withdrawing his claim for such 
injury, would have been relieved from the necessity of submitting to the examina- 
tion, and proceedings as for contempt would have been suspended. 

“When it is remembered that plaintiff was a witness before the court, that the 
examination of his person would have been, in effect, a means to elicit testimony 


from him as upon a cross-examination, the power of the court over him will be 
readily understood. 
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“Tt is said that the examination would have subjected him to danger of his 
life? pain of body, and indignity to his person The reply to this is, that it should 
not, and the court would have been careful to so orler and direct. Under the explicit 
directions of the court, the physicians should have been restrained from imperilling, 
in any degree, the life or health of the plaintiff. The use of anesthetics, opiates, 
or drugs of any kind, should have been forbidden, if, indeed, it had been proposed, 
and the order should have prescribed that he should have been subjected to no tests 
painful in their character. As to indignity to which an examination would have 
subjected him, as urged by counsel, it is probably more imaginary than real. An 
examination of the person is not so regarded when made for the purpose of adminis- 
tering remedies. Those who effect insurance upon their lives, pensioners for dis- 
ability incurred in the military service of the country, soldiers and sailors enlisting 
in the army and navy, all are subjected to rigid examination of their bodies, and it is 
never esteemed a dishonor or indignity. The standing and character of the physi- 
cians who should have been appointed to make the examination would not only 
have secured plaintiff from insult and indignity, but would have been a guaranty 
that nothing would have been attempted which would have endangered his life or 
health. 

““We have been able to find no case in which the question before us has been 
considered, and we have been referred to no authority by counsel that seems to have 
much application thereto. The courts have held in divorce cases, when the impotency 
of a party is in question, an examination may be ordered of the person alleged to be 
impotent. See 2 Bishop on Marriage and Divorce, § 590 et seq., and notes. The foun- 
dation of this rule is the difficulty of reaching the truth in any other way than by an 
examination of the person. The authorities referred to may be regarded as giving 
some support to our conclusions. 

“Tt is the practice of the courts of this State, sanctioned by more than one deci- 
sion of this court, to permit plaintiffs who sue for personal injuries to exhibit to the 
jury their wounds or injured limbs, in order to show the extent of their disability or 
suffering. If, for this purpose, the plaintiff may exhibit his injuries, we see no rea- 
son why he may not, in a proper case and under proper circumstances, be required 
to do the same thing for a like purpose upon the request of the other party. If he 
may be required to exhibit his body to the jury, he ought to be required to submit it 
to examination of competent professional men. 

“The court instructed the jury that they were authorized to regard plaintiff's 
refusal to submit to an examination as an admission that the examination, if made, 
would have been against his interest in the suit. It is argued that this familiar rule 
of law would alone relieve defendant from the effect of prejudice, on account of the 
refusal of plaintiff to be examined. This position is not correct. The defendant is 
left to depend upon the inference of the jury, which might or might not have been 
exercised, instead of having the truth disclosed by direct and positive evidence. The 
law will not require it to depend upon such inferences, when it can afford the means 
of producing competent evidence upon the question in issue.” 


MAINE. 


In Bankruptcy. — Unitep States District Court. — Judge Fox has 
lately made the following order: Ordered, — Proofs of debt, or affidavits taken 


before the attorney of the party, will not be received in any proceedings in 
bankruptcy. 
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MASSACHUSETTS. 


Bankruptcy. — Composition. — EXAMINATION OF Destor. — UNITED 
Srares Districr Court. — A decision of considerable interest in regard to 
the rights of a creditor, where a composition is offered, was lately rendered 
re Walter Proby. The facts appear in the opinion. 


“Lowe, J. The bankrupt offered a composition, and a meeting was called to 
consider it. A creditor wished to examine the debtor ; and, no objection being made, 
he has been examined from time to time, in writing, at sundry adjournments of the 
meeting. At the last hearing, the debtor objected that the examination was being 
carried on at great and unnecessary length, and asked for a certificate whether it 
should proceed further ; and this question has been argued. 

“The statute says the debtor, unless prevented by sickness or other cause, satis- 
factory to the meeting, shall be present at the same, and shall answer any inquiries 
made of him. This is taken from the law of England ; and in that law the proceed- 
ing is not one in bankruptcy, and the inquiries are not answered on oath, and 
there is no power to adjourn a meeting excepting by such a vote as would be suffi- 
cient to adopt a resolution for composition ; but the creditors may obtain an order 
for examination afterward upon making out a prima fucie case of fraud. See Ex 
parte Levy, L. R. 11 Eq. 619; Ex parte Jones, L. R. 16 Eq. 386; Ex parte Till, L. R. 
10 Ch. 631. We have copied the words, but have varied the practice somewhat. 
Our courts have held that the debtor should answer on oath, and that the register 
has power to adjourn a meeting. See Re Holmes v. Lisberger, 12 N. B. R. 86. 
Notwithstanding these differences, our statute does not, in my opinion, intend that 
the debtor, as it carefully calls him, should undergo a regular written examination 
upon things in general, like one in bankruptcy. In the first place, the meeting may 
excuse his attendance altogether, which will effectually defeat all inquiry ; in the 
next, the proceeding is plainly intended to be summary, and to settle, so far as the 
voting is concerned, whether the creditors will accept the propositions made them. 
In theory, the creditors are attending all this time, waiting to vote, and they must 
attend each adjournment or lose their vote. No doubt the attendance may be, and 
perhaps almost always is, by proxy; but that does not help me to construe the 
statute. 

“ Suppose, after days or weeks of examination, the creditors should vote against 
the acceptance of the composition, not on the strength of any thing contained in the 
answers to the inquiries, but because there had never been a sufficient number ready 
to vote affirmatively. Many other cases might be put which would exhibit reasons 
of convenience, besides those which the language of the statute suggests. 

“Our practice has been to permit any creditor to file objections to the recording 
of the resolutions, and to take evidence on the matter before the final order. Even 
this is inconvenient and expensive, but we have found that by postponing the formal 
examinations until that time, no injustice is done to the objectors, and many of the 
cases are disposed of one way or the other with the consent of all parties without 
the examinations. 

“T appreciate the difficulties which a creditor has to meet if the debtor is fraudu- 
lent. Ihave often thought it would be well to make a rule that any creditor should 
be at liberty to examine the bankrupt before the meeting. This would remove some 
of the inconveniences. I do not think the statute positively intends this, and there- 
fore I have refused to grant such orders; but it does not follow that this court, in 
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the absence of any rule by the Supreme Court, has not power to establish it as a 
general rule of practice, applicable to all cases. 

“ As the law stands, I think the register must have the power, subject to the 
reviewing power of the court, to conduct the inquiries, and to take down the sub- 
stance of the answers, and to adjourn the meeting by consent of parties, and even, 
in some cases, against the wishes of one or the other; but not to conduct a written 
examination of the length which this appears to threaten, nor to permit all the 
inquiries and investigation which would be proper in bankruptcy: and, in most 
cases, I think he would be justified in refusing to permit the inquiries to extend 
beyond the day of the meeting.” 


GrorGE Bemis. — The death of Mr. George Bemis, which occurred at Nice 
on the 5th of January last, in the sixty-second year of his age, has closed the 
career of a member of the Boston bar little known to the present generation 
of active practitioners, but entitled to honorable memory in the profession. 

He was a native of Watertown, Mass., graduated at Harvard College, nearly 
at the head of his class, in 1835; took the degree of Bachelor of Laws, and was 
admitted to the bar in 1839; practised in Boston until 1858, when a severe 
hemorrhage of the lungs so far impaired his health as to cause him to abandon 
ordinary professional employment, and to spend a large part of the remainder 
of his life abroad. While a law-student at Cambridge, he was a Sunday-school 
teacher in the State’s Prison at Charlestown, and his interest in his pupils led 
him to listen to their complaints, and investigate the justness of their sen- 
tences. The system of cumulative punishment of offenders who were sent to 
the prison a second and third time was then established by law; and he found 
that, by some errors in administration, sentences had been imposed which 
were wholly out of proportion to the offence committed. He brought, at his 
own expense, several writs of error, by which a number of the convicts were 
liberated; and the result of his humane labors was not only to cause more care 
in the imposition of sentences, but to put an end to the entire system of cumu- 
lative punishment. He was employed, in connection with the late Judge 
Phillips, in the preparation of a code of criminal law for the Commonwealth, 
which, however, was not adopted by the legislature. He distinguished him- 
self highly in the trial of Abner Rogers, a convict who killed the warden of 
the State Prison, being associated in the defence with Mr. George T. Bigelow, 
afterward Chief Justice. The case was twice tried, and is a leading authority 
upon insanity, especially uncontrollable impulse, as an excuse for homicide. 
He was eiso associated with the late Governor (then Attorney-General) Clif- 
ford in the prosecution of Dr. Webster for the murder of Dr. Parkman, in 
1850; and did a very large share of the preparation of that celebrated case 
with remarkable skill and ability. He published a full report of each of these 
cases. He had a strong interest in the philosophy of criminal law and in all - 
plans for its improvement, and was for some time a frequent correspondent 
with Professor Mittemeyer, of Heidelberg. 

When he retired from practice, he had acquired a competency, and held a 
high position at the bar as a learned, acute, diligent, and honorable lawyer. 
His own earnings, with some inherited property, enabled him to devote 
the last twenty years of his life to the study of public law; and especially, 
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during and after the rebellion, to the subject of belligerent and neutral 
rights and duties. Ile rendered valuable assistance to the State Department 
in the discussion of the claims of the United States against Great Britain, for 
the depredations of the Alabama and other cruisers from British ports against 
our commerce, and published several spirited and able pamphlets as a contri- 
bution to the controversy. 

By his will he has given $50,000, which will be available at the expiration 
of a life-interest, to found a professorship of the law of nations in the Law 
School of Harvard University. He never held or desired public office, but 
once acted as the prosecuting officer for Suffolk County for a single term by 
appointment of the court. j 


Harvarp Law Scuoor. —We take the following extract from the last 
Annual Report of the President of Harvard University: — 


“ The condition and prospects of the Law School are in the highest degree satis- 
factory. It grows in numbers, improves as regards the quality of its students, 
earns a good surplus from year to year, adds steadily to its valuable library, and 
step by step enlarges its instruction and increases the significance of its degree. 
The subjoined report of the Dean of the Law Faculty exhibits in all detail the 
work of the year 1876-77, and the progress of the School; it also treats cogently of 
the relations of the School to the States and the Courts, in the matter of admission 
to the bar. The attention of the Board of Overseers, and of the profession, is 
respectfully invited to the Dean’s discussion of this important subject. In Massa- 
chusetts and New York most laudable efforts have lately been made by the courts 
and the bar to raise the standard of admission, and all respectable law schools heart- 
ily concur in the wisdom of making earnest efforts to this end; but it is to be 
expected that the means first devised to secure the end in view should be suscep- 
tible of improvement after trial and public discussion. The Harvard Law School 
does not desire to have its graduates admitted to practice, either in Massachusetts 
or elsewhere, on the diploma of the School, and it asks no favors for its graduates 
at any examinations for admission prescribed by competent authority ; but it feels 
justified in asking that its graduates, who have spent two or three years in the 
study of law under the guidance of learned and faithful teachers, should not be 
placed, as regards admission to the bar, on a level with persons who have never 
opened a law-book, as is now the case under the rules of the New York Court of 
Appeals. In view of its own honorable history as a national school of law, the 
School also thinks it a duty to protest against rules for admission to the bar which 
have a tendency to make legal education local in character, and to recruit each bar 
chiefly from its own locality. Rules which make discriminations in favor of the 
law schools of any particular State have this tendency. The result which such 
rules tend to produce, could it be completely brought about, would be a grave 
national misfortune. What the Harvard Law School, and every respectable law 
school, must desire at the hands of the States, or the Courts, is, that time well 
spent in the School, as proved by passing its periodic examinations, should count 
towards admission to the bar in any State, like time spent in an attorney’s or coun- 
sellor’s office in that State, except that one year of pupilage should have been 
passed in the State where the candidate applies for admission. The further sugges- 
tion of the Dean of the Law Faculty, that every examination for admission to the 
bar should cover only a previously announced course of study, or range of topics, 
deserves the careful consideration of all persons interested in permanently main- 


j 

q 


SUMMARY OF EVENTS. 601 


taining effective barriers against the admission to the profession of incompetent or 
unworthy men.” 


The report of the Dean of the Law Faculty contains a conspicuously clear, 
sound, and suggestive discussion of several of the most important questions 
relating to legal education, and merits the thoughtful reading of all who are 
interested in the improvement of the profession. We desire to call especial 
attention to the following remarks of the Dean upon the subject of exami- 
nations: — 


“ Undoubtedly, there is one important service which the State (and the State 
alone) can effectively render towards raising the standard of legal education, namely, 
that of making a reasonably long period of pupilage a sine gua non of admission to 
the profession; and it is submitted with much deference, that that is the only 
important thing that the State can do effectively with any means which now are, or 
which are likely to be, at its disposal. As to providing instruction for students, the 
State has never done it, nor does it propose to do it; and those who believe that the 
State can and will maintain a high standard of legal education by means of exami- 
nations alone, can neither have an adequate conception of the difficulty of the 
undertaking, nor be mindful of past experience on that subject. To an effective 
system of legal education, the following conditions are indispensable: first, that a 
systematic course of study be prescribed; secondly, that systematic instruction be 
given upon the prescribed course of study ; and, thirdly, that the student’s diligence 
and success be tested by examinations, based strictly upon the course of study and 
instruction. If, therefore, the State does not provide instruction, it must, at least, 
prescribe a course of study; and its examinations must be so organized and con- 
ducted as to enable and require the student to obtain systematic instruction which 
shall prepare him for the examinations; but, for the accomplishment of these 
objects, a permanent board of officials, devoting the bulk of their time to the ser- 
vice of the State, and receiving therefor adequate salaries, is indispensable.” . . . 

“The difficulty of examining in a given subject is in proportion to the difficulty 
of teaching it; and there can be no doubt that English and American law is one of 
the most difficult subjects to teach. The opinion has, indeed, been prevalent that it 
is incapable of being taught as a science ; and, though the correctness of this opin- 
ion will not be admitted by those who represent this School, it may be supported 
by plausible arguments. Taw has not the demonstrative certainty of mathematics ; 
nor does one’s knowledge of it admit of many simple and easy tests, as in case of a 
dead or foreign language; nor does it acknowledge truth as its ultimate test and 
standard, like natural science ; nor is our law embodied in a written text, which is 
to be studied and expounded, as is the case with the Roman law and with some 
foreign systems. Finally, our law has not any long-established and generally 
recognized traditions which will indicate to the examiner what his examination 
ought to be, and to the student what it will be; and the whole field of law is so 
extensive, and so much of it is unfit for the purposes of systematic study and instrue- 
tion, that one who attempts to cultivate the whole of it indiscriminately will not 
cultivate any of it to much purpose. Hence, an examiner who examines without 
reference to any particular course of study or instruction (and such is the character 
of nearly all examinations for admission to the profession) can have no other stand- 
ard than the state of his own knowledge; and the success of the persons examined 
may, therefore, depend less upon what they know than upon what the examiner 
knows. It is impossible that such examinations should be at once rigorous and 
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just. They must cither admit the undeserving or reject the deserving; and in the 
long run they will be sure to do the former.” 


We are glad to observe, since the. above was in print, that the New York 
Court of Appeals has amended Rule 3 of the rules for the admission of attor- 
neys, by inserting the following: — 


“ And any person who holds a degree in law from any law school out of this 
State, which maintains a course of instruction covering at least two academic years, 
of not less than eight months each, and gives its degrees only after public examina- 
tion, shall be allowed the time spent in such law school, in lieu of an equal period of 
clerkship in the office of a practising attorney of the Supreme Court.” 


MICHIGAN. 


EXTRADITION. — FuGITIVE FROM JusTICE. —Hapeas Corpus. — A de- 
cision of importance, both because the court took jurisdiction and on account 
of the conclusion it reached, was lately rendered by the United States Dis- 
trict Court (Western District of Michigan), In re Samuel D. Jackson. The 
facts appear sufficiently in Judge Wirney’s opinion: — 


“The constitutional provision that ‘a person charged in any State with crime, 
who shall flee from justice and be found in another State, shall, on demand of the 
executive authority of the State from which he fled, be delivered up to be removed 
to the State having jurisdiction of the crime,’ is supplemented by — 

“ An act of Congress providing the mode of effecting the extradition. The act of 
1793, Revised Statutes, sect. 5278, provides that, ‘ Whenever the executive authority 
of any State demands a person, as a fugitive from justice, of the executive authority 
of a State to which such person has fled, and produces a copy of an indictment found, 
or an affidavit made before a magistrate, charging the person demanded with having 
committed a crime, certified as authentic by the governor of the State from whence 
the person so charged has fled, it shall be the duty of the executive of the State to 
which such person has fled to cause him to be arrested and secured, and to cause 
notice of his arrest to be given to the executive authority of the State making such 
demand, or to the agent of such authority appointed to receive the fugitive, and to 
cause the fugitive to be delivered to such agent when he shall appear.’ 

“1, It must appear and be shown that the person has fled from the demanding 
State and from justice. 

“2. The person must be demanded by the governor of such other State. 

“3. He must be demanded as a fugitive from justice. 

“4, A copy of indictment found, or affidavit, &c., charging the person with crime, 
must be presented and be certified as authentic. 

“5, It must be shown that the person has fled from justice, for only in such cases 
does the Constitution authorize the extradition. 

“ These things being made to appear to the executive of this State, it becomes 
his duty ‘ to cause the person to be arrested and secured for the purposes of rendi- 
tion.’ What was shown to the executive of the State of Michigan, upon the applica- 
tion for the warrant of extradition, is not before the court. 

“ Jackson has petitioned for a writ of habeas corpus, upon the alleged ground that 
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he has been arrested and is held in custody in violation of the Constitution and laws 
of the United States, specifying several causes. : 

“ Every citizen deprived of his liberty is entitled, upon petition setting forth suffi- 
cient showing, to the writ, in order that the cause of his arrest and detention may be 
inquired into. To the writ, Hollis C. Pinkham, having said Jackson in custody, has 
made return that he is the agent of the State of Massachusetts named in the warrant 
of the executive of Michigan, and to him directed, a copy of which warrant is made 
part of the return; that by virtue thereof, he, as such agent, has said Jackson in 
custody, and that the true cause of such imprisonment and detention of Jackson is 
set forth and fully appears in said warrant. 

“The right to hold the relator depends wholly upon the sufficiency of the war- 
rant of extradition on its face, and nothing else, and with our present views we 
should not be disposed to look behind the warrant. 

“The warrant recites proceedings anterior to its issuance, and upon which the 
executive based his action, with a view to show that prima fucie the requirements of 
the act of Congress had been complied with, which made it the duty of the governor 
to issue his warrant of extradition. Among other things, the warrant recites that 
Pinkham is agent of the State of Massachusetts to receive and remove Jackson, the 
presentation of an authenticated copy of an indictment charging Jackson with crime 
in that State, and a demand by the governor of that State on the executive of 
Michigan. 

“The warrant does not state that it has been satisfactorily shown to the governor 
of Michigan that Jackson has fled from the State of Massachusetts or from justice. 

“ What it recites on that subject is, that the executive of Massachusetts ‘ has, by 
letters under his hand and made patent by the great seal of the State, represented 
to me that one Samuel D. Jackson has fled from justice in said State of Massachu- 
setts.’ Is this sufficient on the face of the warrant to show prima facie that Jackson 
has fled from justice or from Massachusetts ? 

“The Constitution declares that ‘a person charged with crime, who shall flee 
from justice and be found in another State, shall, on demand of an executive authority 
of the State from which he fled, be delivered up.’ 

“Now it is manifest that, before the executive of Michigan is authorized to issue 
his warrant to cause to be arrested and secured a person charged in another State 
with crime, it should be shown, by evidence making a prima facie case, that such 
person has fled from that demanding State. This should be shown by competent 
evidence, as the fact of fleeing lies at the foundation of the right to issue a warrant 
of extradition. The certificate of the demanding governor is no evidence of the fact. 
Neither the act of Congress nor any rule of evidence makes his certificate evidence 
of such fact. The act of Congress makes it the duty of the executive of the State 
‘to which such person has fled’ to cause him to be arrested and secured. The mere 
fact that a citizen of Michigan has been charged with crime and indicted in another 
State is not legally sufficient to authorize the arrest and extradition of such citizen. He 
may be charged with crime, and indicted in a State into which he has never entered 
or was never in, and from which, therefore, he never fled. It is as essential to the 
right of arrest and extradition to prove to the satisfaction of the governor of Michi- 
gan that the person charged with crime has fled from justice as to prove that he is 
charged with a crime in such other State. The latter is sufficiently proved in either 
of the two methods provided by the law of Congress; by copy of an indictment, or 
by an affidavit made before some magistrate, charging the person demanded with 
having committed a crime, certified as authentic by the demanding governor. No 
provision is made as to the method of proving the person demanded as a fugitive 
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has fled from justice. But when the Constitution says a person charged with crime 
who shall flee from justice ‘shall be delivered up,’ the converse is, that a person 
charged with crime who shall not have fled from justice shall not be delivered up to 
be removed. Hence it is essential that it be shown that the accused is a fugitive 
from justice ; and when such person represents, by petition to a court, that he is 
unlawfully deprived of his liberty, if the court may act at all, it is a material inquiry 
whether the governor’s warrant is prima facie sufficient to justify the arrest and 
removal, 

“ The evidence that the person has fled from justice must not only be satisfactory 
to the governor, but must be legally sufficient before the executive authority can be 
exercised. He cannot act upon rumor, nor upon the mere representation of a person, 
nor upon the demanding governor’s certificate. It should be sworn evidence, such 
as will authorize a warrant of arrest in any other case. 

“ Had the governor of Michigan stated in his warrant of arrest and removal that 
it has been satisfactorily shown to him that Jackson had fled from justice, or was a 
fugitive from justice, from Massachusetts, such statement would be prima facie suffi- 
cient and possibly conclusive. There are judgments which seem well considered, 
holding the warrant would, if prima facie sufficient, be conclusive, and that courts 
will not go behind it in such cases. But it is manifest, if the warrant fails to recite 
or state any conclusion of the executive issuing it that the person charged has fled, 
and recites only that the demanding governor has so represented, that the warrant 
is not legally sufficient to authorize an arrest and extradition. It is a common prin- 
ciple that a process of arrest must be legally sufficient on its face. We are called 
upon to say whether this warrant of extradition is prima facie sufficient under the 
Constitution and laws of Congress, and we are of opinion that it is not. The ques- 
tion is in principle within the case of x parte Thornton, 9 Texas, 635. The warrant 
recited that it had been represented and made known by the demanding governor of 
Arkansas to the governor of Texas, that Thornton stands charged with the crime 
of forgery, and has fled from justice in the State of Arkansas and taken refuge in the 
State of Texas; it failed to state that such representation was accompanied by an 
authenticated copy of an indictment, &c., charging the relator with crime, and for 
that reason the warrant was held defective and insufficient, —that it showed the 
governor of Texas had acted on the mere representation of the demanding governor. 
The exact point in the case at bar was not raised; but if such representation by the 
demanding governor is not sufficient for one purpose, it is not as to any other material 
fact. 

“ The State v. Schluner, 4 Har. 577, has been cited. It was ruled in that case 
that ‘the warrant of the executive, under the great seal of the State, reciting the 
facts necessary, under the act of Congress, to give him jurisdiction of the case, would, 
at the hearing of the Aabeas corpus, be conclusive evidence of the existence of those 
facts, of his judgment in relation to them, and of a compliance with the Constitution 
of the United States and of the act of Congress.’ 

“This view has not always been acquiesced in by the courts ; but, assuming the 
judgment to be correct, ‘the facts necessary’ to give the executive jurisdiction must 
be stated or recited in the warrant. 

“Several cases have been cited as controlling the case at bar, holding certain 
things only are essential to be shown to render it the duty upon the executive on 
whom the demand is made, and that inasmuch as evidence that the party has fled 
from justice is not stated to be one of the essential matters, therefore it is claimed not 
to be necessary either to show such fact or to recite in the warrant any conclusion 
by the executive as to the fact. Those cases were decided on the question raised 
therein, and are authority only as to those questions. 


“ 
4 
4 


SUMMARY OF EVENTS. 605 


“ Courts not unfrequently lay down general rules not necessary to the decision 
of the case being considered, and which, therefore, often fail to stand the test when 
a different question, not anticipated or considered, is presented. The relator must 
be discharged. We do not suppose his discharge will have the necessary effect to 
defeat his extradition, if in fact he has fled from justice. Doubtless the executive, 
upon a renewed application, can reconsider the case and issue a second warrant, for 
which there is precedent. But certainly, unless it be shown that the relator was in 
Massachusetts at or about the time when the offence is charged to have been com- 
mitted, and has since that time departed that State, there would be no just or legal 
ground for saying he had fled from justice in Massachusetts. 

“The State of Massachusetts enacts that no person should be surrendered to the 
authority of another State, unless there is sworn evidence ‘that the party charged 
is a fugitive from justice.’ 

“In Pennsylvania, it is said the practice is to issue the warrant of surrender 
whenever a requisition is supported by indictment, &c., ‘and by an affidavit that the 
defendant has fled from such State into one where the warrant is demanded.’ 6 Penn. 
Law Jour. 412; see also Hurd on Habeas Corpus, 606, where it is said, ‘ there must 
be an actual fleeing from justice, and of this the governor of the State on whom the 
demand is made should be satisfied.’ See also Ex parte Joseph Smith, 3 McLean, 121. 

“ The importance of adhering to the views expressed could be made apparent by 
referring to many cases where indictments have been found in one State against 
citizens of another State, upon no evidence or upon wholly insufficient evidence, and 
where the indictment subserved no end of justice. We have in mind an indictment 
found in a neighboring State against a citizen of Michigan upon wholly insufficient 
evidence, inspired by revenge and blackmailing purposes. It was said a late gov- 
ernor of Michigan inquired into the facts and refused to issue a warrant. We noticed 
in the papers of an adjoining State, not long since, that one or more indictments had 
been found by a grand jury without any evidence whatever, on request of a prose- 
cuting officer. 

“Such cases, of the facility with which indictments are sometimes obtained, afford 
sufficient justification, not only to the executive of a State on whom a demand for 
extradition is made, but the courts, to see that the case falls within the laws.” 


The case Ex parte Joseph Smith (the Mormon prophet), 3 McLean, 121, 
cited by the court, seems to be an authority as to both questions considered, 
that the Federal courts have jurisdiction, and that it must appear that the 
person whose extradition is sought has fled from the State which seeks his 
surrender. In Smith’s case, the requisition was made by the governor of Mis- 
souri on the governor of Illinois, in which State Smith lived. From the affidavit 
on which the proceedings were founded, it appeared that the affiant, while sit- 
ting in his house, in Missouri, was shot at, ‘‘ with intent to kill,’’ and that the 
affiant ‘* believed”? from information in his possession, that Smith was ‘* ac- 
cessory before the fact of the intended murder.’’ But it nowhere appeared in 
the affidavit that Smith had fled from or had ever been in the State of Missouri. 
The court held that it should have appeared distinctly in the affidavit that 
“ Smith had committed a crime, and that he committed it in Missouri,’’ and 
that this defect was not cured by the fact that the governor of Missouri, in his 
demand, and the governor of IIlinois, in his warrant, called Smith a fugitive 
from justice, and ordered Smith discharged. 

The matter of the surrender of fugitives from justice was considered at 
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length in Clark’s Case, 9 Wend. 212; Kentucky v. Dennison, 24 How. 66; and 
in Kingsbury’s Case, 106 Mass. 223; but in neither of them, except perhaps 
the last, does the attention of the court seem to have been particularly directed 
to the question of how it should appear that the person sought was a fugitive, 
and in Kingsbury’s Case that question turned upon the State statute. 


MISSOURI. 


A very great burden upon the Federal judges who preside over the Western 
circuit is the great loss of time necessarily spent in travelling. Speaking ata 


dinner of the Chicago Bar Association recently, Judge Ditton said on this 
head: — 


“The trans-Mississippi Federal circuit embraces seven States, and extends in an 
unbroken reach of territory from the British possessions, on the north, to Louisiana 
and Texas, on the south; from the Mississippi, on the east, to and including the 
Rocky Mountains, on the west. It comprises the States of Minnesota, Iowa, Ne- 
braska, Kansas, Missouri, Arkansas, and Colorado. In each of these States, there 
are two terms a year, and in one of them four terms, making sixteen terms annually. 
With the exception of Arkansas and Colorado, I have, for the last eight years, at- 
tended twice a year the terms of courts in each of these States and in Arkansas, and in 
Colorado, since its admission, invariably once each year and sometimes twice. The 
distances actually travelled are immense, — not less than ten thousand miles a year. 
The distance from St. Paul, where one can almost cast a stone across the Mississippi, 
to Arkansas, where the stream has broadened into a mighty and majestic river, bear- 
ing the commerce of twelve States, and on whose lordly bosom hostile fleets have 
contended, is vast. And the distance from the great city of St. Louis to where 
Denver serenely sits, sentinelled and begirt by the lofty and snow-clad peaks of the 
Rocky Mountains, is scarcely less. 

“The dockets are crowded with causes, original and appellate, of great variety 
and importance, — civil and criminal, at law and in equity, in admiralty and in 
bankruptcy. And this is only typical of the condition of the other circuits. With 
so much work, and with so little time for deliberate and sedate consideration, mis- 
takes must be numerous. But the fault lies not so much with the overworked 
judges as with the faulty system which imposes such vast labors upon them. The 
State judges generally are almost equally overburdened. Hence we inevitably have 
a constantly increasing mass of decisions, State and Federal, many of which must be 
erroneous, and which, while standing as precedents, bear pernicious fruits.” 


NEBRASKA. 


Dovste DamaGces. — UnconstituTionaL Law. —A novel decision was 
rendered in Atchison §& Nebraska Railroad v. Baty, lately decided by the Su- 
preme Court. It appears that, by statute of this State (of June 22, 1867), 
there is given to the owner of live-stock ‘‘ double the value of his property 
injured, killed, or destroyed ’’ on a railroad track, in case the value be not 
paid within thirty days after demand on the company therefor. The question 
was, whether this statute was repugnant to the Constitution. The court goes 
into an extended examination of the right of property, holding that it is a 
‘* natural right,”’ a ‘‘ fundamental principle lying beneath and behind all edicts, 
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constitutions, and statutory law, which has become an established maxim in 
the doctrine of the common law,” and as such is protected by that clause of 
the Constitution which declares that ‘‘no person shall be deprived of life, 
liberty, or property without due process of law.’? The opinion (Gantt, J.) 
then proceeds : — 


“Now, from a review of the law in respect to private property and the limitations 
of the Constitution, it seems clear that, when a legislative act interferes with the 
title to the property of a citizen or with his enjoyment or disposal of such property, 
and such act is called in question as unconstitutional and void, its authority and 
binding force must be tested by the fundamental principles, in respect to the rights 
of private property, the constitutional limitations and the maxims of the common 
law which constitute the basis of our system of laws; and it also seems clear 
that, from the earliest history of civil society down through all ages, one of the 
leading functions of government has been to protect life, liberty, and private prop- 
erty of the individual as sacred. 

“Then upon what principle or theory can these absolute rights of individuals be 
infringed or affected by legislative act, or the title to private property be divested 
and be appropriated by the government without the assent of the owner? The an- 
swer to the question is, that, when demanded by the public exigencies, private 
property may be taken either by right of eminent domain or by way of taxation, 
and this modification of the law of natural right becomes an absolute necessity in 
the maintenance and administration of the government; but, in exchange for this 
sacrifice of property, the individual receives the protection and security guaranteed 
to him by the government: and when property is taken by right of eminent domain, 
it is said to be ‘an universal and permanent proposition, in every way well-regulated 
and properly administered government, whether embodied in a constitution or not, 
that private property cannot be taken for strictly private purposes at all, nor for 
public without just compensation.’ The People v. Morris, 13 Wend. 328. 

“And again, in the administration of criminal jurisprudence, the government 
takes private property by way of fine or forfeiture, upon the conviction of certain 
crimes; and this exception to the general rule seems to rest rather upon the princi- 
ple that the penalty which must otherwise have fallen upon the person is redeemed 
or ransomed by this pecuniary fine, according to the ancient maxim, Qui non habet 
in aere luat in corpore, and, therefore, in the superior courts of England, fines were 
frequently denominated ransoms. Broom & Hadley’s Com. 630. 

“The above seems to be the only instance in which the government justly has 
the right to divest title to the property of a citizen, and therefore it may be stated as 
an established maxim in the policy of the State, that the legislative authority cannot 
reach the life, liberty, or property of the individual, except where he is convicted of 
crime or where the sacrifice of his property is demanded by a just regard for the 
public welfare. Taylar v. Porter, 4 Hill, 145; Wilkinson v. Leland, 2 Peters, 658. 

“ Again, it seems clear that the statute in question is incompatible with another 
provision of the Constitution. It will not be pretended that the act was intended to 
define a statutory criminal offence. Still it is impossible to regard the excess beyond 
the value of the property in any other light than a penalty, not resting in contract, 
but a penalty or fine for the purpose of punishment; but this penalty or fine is by 
the statute given to the party claiming damages for the accidental loss of his prop- 
erty, and hence the act must come in conflict with that provision of the Constitution 
which declares that ‘all fines and penalties,’ &., ‘ shall be appropriated exclusively 
to the use and support of common schools.’ 


XUM 
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“The statute seems to be obnoxious to another just rule in the administrative 
policy of the government. It may be considered a well-settled rule, in respect to the 
operation of the laws, that corporate companies and natural persons are placed pre- 
cisely upon the same ground; and ‘this is the true ground and the only one upon 
which equal rights and just liabilities and duties can be fairly based.’ Now the 
statute in question is partial. It applies to one class only; but it is said that the 
law-makers ‘are to govern by promulgated, established laws, not to be varied in 
particular cases, but to have one rule for the rich and poor, for the favorite at court 
and the countryman at plough ;’ and this rule is said to be ‘a maxim in constitu- 
tional law, and by it we may test the authority and binding force of legislative 
enactments.” Cooley Const. Lim. 392. 

“In Walley’s Heirs vy. Kentucky, 2 Yerg. 554, it is held that ‘the rights of every 
individual must stand or fall together by the same rule or law that governs 
every member of the body politic, or the land under similar circumstances; and 
every private or partial law which directly proposes to destroy or affect individual 
rights, or does the same thing by affording penton leading to similar consequences, 
is unconstitutional and void.’ 

‘Hence, ‘that is not legislation which ill a rule contrary to the general 
law and orders it to be enforced. Such power assimilates itself more closely to 
despotic rule than any other attribute of government.’ Lrwine’s Appeal, 16 Penn. 
St. 266. 

“ Tf, however, the legislature has authority by enactment to declare that for an 
injury of the kind in question the injured party shall be entitled to receive ‘double 
the value’ of the property injured, then does not the authority imply the power in — 
the legislature to make it a hundred times the value of the property ; and the excess 
beyond the damages sustained, whatever it may be, is so much property taken from 
one person and given to another. If this legislative power exists, in respect to the 
case under consideration, why shall it not, upon the same principle, apply to simple 
debt ; and, therefore, if, upon demand by the creditor, the debtor fails to pay within 
a certain time, he may, by legislative decree, be compelled to pay double, treble, or 
a hundred times the amount of the debt, according as the legislature may decree by 
legislative enactment. And whatever the object of such legislation may be, it eventu- 
ates in a decree taking property from one man and giving it to another; but such 
legislation is repugnant to the fundamental principles of individual rights, the max- 
ims of the common law, and the constitutional limitations, and therefore it cannot 
be ‘ the law of the land.’ Bay City & Sag. R. R. Co. v. Austin, 21 Mich. 401; Lewis v. 
Webb, 3 Greenl. 326, 330; Holden v. James, 11 Mass. 396; James v. Reynolds, 2 Texas, 
251.” 


NEW YORK. 


EASEMENT. — LimitaTIon BY AcT OF GRANTEE. —Onthank vy. Lake Shore 
& Mich. So. R. R. Co. Court or Appears. —In 1863, one Brown, whose 
farm adjoined that of the plaintiff, granted a railroad company, to whose 
rights the defendant succeeded, the right of building and maintaining a 
reservoir upon his land, and of laying down pipes to conduct the water col- 
lected to the water tanks at one of their stations. The plaintiff, who knew 
of Brown’s grant, on the same day granted the company the right to enter 
upon his land ‘‘ for the purpose of laying down and keeping in repair an iron 
pipe or conductor, to carry water to the water tank near the Portland depot, 
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which pipe is to be laid at least two feet below the surface of the ground.” 
At the date of these grants, there was a spring on Brown’s land, the water 
from which, flowing in a natural channel across the plaintiff’s land, furnished 
acoustant supply of water for his cattle. Under this grant, the grantee laid 
down a two-inch pipe from the reservoir across plaintiff’s land to the station. 
In 1871 the defendant repaired the reservoir, and substituted a four-inch pipe 
for the two-inch pipe originally laid down. The increased capacity of the 
pipe diverted so much of the water from the spring, that the plaintiff had an 
insufficient supply for his own use. The plaintiff, thereupon, brought this 
action for damages, for the injury caused him by laying down the larger pipe. 
The court (Ear, J.) says: — 


“ Plaintiff's grant to the railroad is general and indefinite. It does not define or 
limit the place in which the pipe was to be laid, nor specify what water was to be 
conducted. Hence, the surrounding circumstances, such as the existence of the 
spring, the channel over plaintiff’s land, the execution of the deed by Brown, the 
topography of the country, and the acts of the parties, both prior and subsequent to 
the grant, may be considered for the purpose of learning the intention of the parties, 
and thus defining and limiting the easement granted. French v. Hays, 43 N. H. 30. 

“It is thus made manifest that it was intended by plaintiff’s grant to give the 
right to lay down pipe to conduct water from the reservoir on Brown’s land, over his 
land to the Portland station, which would otherwise flow in the natural channel 
above mentioned.” 


After laying down the general rule that the company, having once chosen the 
place where it would exercise its easement, by laying down the pipe, could not 


afterwards change the place (citing Washb. on Easement, 225, 240; Wynkoop 
v. Burger, 12 Johns. 222, and Jennison vy. Walker, 11 Gray, 423), the opinion 
proceeds : — j 


“Tt is clear, then, that the right to lay the pipe under plaintiff's grant was fixed 
by the act of the grantee and the acquiescence of the grantor to the place taken, and 
it cannot be exercised in any other place across plaintiff's land. But why is not the 
right also fixed for the same reasons as to the size of the pipe and the quantity of 
water to be diverted? I can perceive no reason for confining the operation of this 
rule to the mere place where the right is to be exercised. There is the same reason 
for applying it to the entire right granted. In Bannon v. Angier, 2 Allen, 128, the 
learned judge said: ‘Where a right of way or other easement is granted by deed 
without fixed and defined limits, the practical location and use of such way or ease- 
ment by the grantee under his deed, acquiesced in by the grantor at the time of the 
grant, and for a long time subsequent thereto, operate as an assignment of the 
right, and are deemed to be that which was intended to be conveyed by the deed, 
and are the same in legal effect as if it had been fully described by the terms of the 
grant.’ 

“The language used in the plaintiff’s grant shows quite clearly that it was not 
intended that after the grantee had laid down a pipe, it should have the right to enter 
upon the land to lay down a larger pipe. The right granted was to enter upon the 
land and lay down a pipe two feet below the surface, and to keep that pipe in repair, 
not to enter upon the land at any time and dig up the soil for the purpose of laying 
down a larger pipe. 

“ Plaintiff's action is, therefore, maintainable.” 
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U.S. Circuit Court. — ALExanper S. Jounson, U.S. Circuit Judge for 
the Second Judicial District, comprising the States of New York, Vermont, and 
Connecticut, died on January twenty-sixth. 


“ He was born,” says the Albany Law Journal, “in Utica, N. Y., July 30,1817. He 
went through « course of study at Yale College, and was admitted to the bar when 
just twenty-one years of age. He practised first in Utica and then in New York. 
He was elected Justice of the Supreme Court, at the first election under the Consti- 
tution of 1846. In 1851, he was elected to the Court of Appeals. This position he 
held for nine years. In 1860, he returned to his old home in Utica, and resumed 
there the practice of law. President Lincoln, in July, 1864, appointed him United 
States Commissioner for the settlement, under the treaty with Great Britain, of the 
Iludson Bay and Puget Sound Companies’ claims. The duties of this position em- 
ployed Judge Johnson for about three years. In January, 1875, he was appointed 
to the bench of the Commission of Appeals, and in December of the same year, he 
was appointed Judge of the Court of Appeals. Subsequently, he was appointed 
commissioner to revise the statutes of this State, which position he resigned when 
he was appointed to the judicial office he held at the time of his death. He was 
also one of the Regents of the University of this State. His rank as a jurist anda 
man of learning was high. The opinions delivered by him are esteemed among the 
ablest appearing in the reports.” 


Speaking of the appointment of Judge Blatchford of the District Court 
to the vacancy caused by the death of Judge Johnson, the Journal says: — 


“It will meet the approval of every one. It is very generally conceded that the 
higher judicial places should be filled by men who have had judicial experience ; but 
in appointing the Federal judiciary, this principle has been frequently disregarded. 
A conscientious judge, who performs his duty, has no time, and, as a rule, no dis- 
position to look after his own advancement, and thus the vacancies in the higher 
courts are sometimes given to inexperienced men who take the trouble to seek after 
them. The present executive, however, in his selection seems to have adhered 
to the proper rule.” 


NORTH CAROLINA. 


Curer Justice Pearson died at Raleigh, on January fifth, in his seventy- 
third year. Judge Pearson was a native of North Carolina, and received 
his education in that State. Called to the bar in 1826, he was chosen judge 
of the Superior Court in 1836, became judge of the Supreme Court in 1848, 
and Chief Justice in 1859. 

W. H. N. Smith, Esq., of Raleigh, has been appointed to fill the vacancy 
caused by the death of Judge Pearson. 


PENNSYLVANIA. 


State Secrets. — It will be remembered that Governor Hartranft, being 
summoned to appear before the grand jury of Alleghany County, to testify 
concerning the use of the military force in suppressing the late riots, refused 
toappear. The court (Kirkpatrick, J.) thereupon ordered an attachment to 
issue against him. The Governor still refusing to appear an appeal was taken 
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to the Supreme Court, and that court reversed the order granting the attach- 
ment. It now appears from the opinion of the court that the whole proceed- 
ing before the grand jury was as irregular as it well could be. The court 
below neglected its duty and permitted the grand jury to proceed to the 
‘adoption of its own subjects after its own methods; ’’ allowing an ‘ impor- 
tant public investigation to pass from its own control to that of a body of 
men, which, as it was governed by no regular instructions, resembled more a 
committee for tke general investigation of public affairs than a lawful con- 
stituent of the Court of Quarter Sessions.”’ 

As to the subpeena itself, the court find that it was so informal that ‘‘ no 
one was bound to obey it.’? The court, however, very wisely, as we think, 
set all this out of view, and proceeded to consider the single question, whether 
Governor Hartranft was liable to attachment for his disobedience, assuming 
the proceedings below to have been regular, and the subpoena in form, and,’ 
of course, hold that he is not. The substance of the reasoning is, that to hold 
otherwise would be simply to ‘‘ subordinate the executive to the judiciary.’’ 


“Tf,” says the court, “the Court of Quarter Sessions of Alleghany County can 
shut him up in prison for refusing to appear before it and reveal the methods and 
means used by him to execute the laws and suppress domestic violence, why may it 
not commit him fora breach of the peace, or for homicide, resulting from the dis- 
charge of his duties as commander-in-chief? And if the courts can compel him to 
answer, why can they not compel him to act? All these things, we know, may be 
done in the case of a private individual; such an one may be compelled to answer, 
to account, and to act. In other words, if, from such analogy, we once begin to 
shift the supreme executive power from him upon whom the Constitution has con- 
ferred it, to the judiciary, we may as well do the work thoroughly and constitute 
the courts the absolute guardians and directors of all governmental functions what- 
ever. If, however, this cannot be done, we had better not take the first step in that 
direction. We had better at the outstart recognize the fact that the executive 
department is a co-ordinate branch of the government, with power to judge what 
should or should not be done, within its own department, and what of its own 
doings and communications should or should not be kept secret, and that with it, in 
the exercise of these constitutional powers, the courts have no more right to inter- 
fere, than has the executive, under like conditions, to interfere with the courts.” 


AGnew, C. J., however, dissented from the majority of the court, and fil 
a dissenting opinion. 

In commenting upon the matter in our last number, we remarked upon the 
doubtful wisdom of the Governor in not deciding for himself the question of 
his duty. What a possible risk he ran in not doing so he now knows, if he 
has read the Chief Justice’s opinion. It is hard to know how to characterize 
this opinion. Considering, however, the excited state of the public mind, the 
delicacy of the question involved and the sobriety with which it ought to be 
approached, it is within bounds to say that it is not respectable. He de- 
scribes the riot, which there was no occasion for doing, in language which 
one of the rioters himself might adopt. ‘* Blood ran in streams,”’ “ prop- 
erty was despoiled,’’ ‘‘ death and spoil’? were at work, and so on. Passing 
then to the question in hand, he proceeds to discuss it as if somebody were 
endeavoring to subvert the liberties of ‘‘ the people,’’ and to establish himself 
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as absolute monarch on the ruin. After some pages of this talk, full of a sort 
of factitious excitement, he concludes: — 


“ With these views, I cannot consent to rob the judiciary of its constitutional 
powers, and exalt the executive above the demands of justice, and the safety and 
welfare of the people. I cannot abnegate a power intrusted to me by the people, 
and will return to them a commission, soon to expire, unsullied by any dereliction 
of duty, or obeisance at the shrine of any unwarranted power.” 


The last sentence does not sound as if it were addressed torthe followers of 
Blackstone and Kent. 


RHODE ISLAND. 


ASSIGNMENT OF LiFE Insurance Poricy. —INreREsT LiFe In- 
SURED. — Clark v. Allen. —The Supreme Court, in a vigorous decision, 
has followed the English rule that a life policy is transferable outright to a 
person who has no interest in the life’ insured. One Ross, the plaintiff’s 
intestate, had a policy of insurance on his life for $2,000, payable to his legal 
representatives. Ross assigned the policy to the defendant; the assignment 
was assented to by the company, and the defendant thereafter paid the premi- 
ums as they fell due. On Ross’s death, the defendant collected the policy, and 
the plaintiff brought this action to recover the amount collected less the 
premiums paid by the defendant, and the consideration paid for the assign- 
ment. The court (Durrer, C. J.) says: — 


“The plaintiff claims that the assignment was made as security for a loan, and 
not as an absolute sale. Testimony was submitted on this point. We think the 
assignment was intended to be an absolute sale. 

“ The plaintiff contends that, if the assignment was an absolute sale, it was void 
as against public policy, and that he is, therefore, entitled to recover the money 
received on it, less the payments aforesaid, as money received to his use. The 
defendant claims that the assignment, though absolute, is valid, and that he is 
entitled to keep the money as his own. 

‘“‘ Upon the question thus raised there is a conflict of decision. In Massachusetts 
and Indiana, it has been decided that a life policy is not transferable outright to a 
person who has no interest in the life insured. Stevens, Adm’r, v. Warren, 101 Mass. 
564; Franklin Life Ins. Co. vy. Hazzard, 41 Ind. 116. A similar decision (but in a 
case having peculiar circumstances) has been made by the Supreme Court of the 
United States. Cammack y. Lewis, 15 Wall. 643. The reason given is, that it is 
unlawful for a person to procure insurance for himself on a life in which he has no 
interest, and that, therefore, it is unlawful for him to take an absolute assignment of 
a policy upon a life in which he has no interest ; for otherwise the law could always 
be easily circumvented by first having a person get his own life insured and then 
taking an assignment of the policy. And it is also argued that the gambling or 
wagering element is the same, and the temptation to shorten the life insured is the 
same in the one case as in the other. 

“ But, on the other hand, it has been decided in England that such an assignment 
is valid: Ashley y. Ashley, 3 Sim. 149, cited without disapproval by Chancellor 
Kent, in 3 Kent’s Com. 369, note. The reason given is, that such an assignment is 
not within the prohibition of the English statute, 14 Geo. 3, cap. 48, and that the 
policy, being valid in its inception, is, like any other valid chose in action, assignable at 
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the will of the holder, whether the assignee has an interest in the life insured or not. 
This view has been repeatedly affirmed in New York. St John vy. American Mutual 
Life Ins. Co., 2 Duer, 419; also in 13 N. Y. 81, on appeal; Valton vy. National Fund 
Life Assurance Co., 20 N. Y. 32; and see Cunningham et al. v. Smith’s Adm’r, 70 Penn. 
St. 450% 

“ We think the assignment was valid. A life policy is a chose in action, a species 
of property, which the holder may have perfectly good and innocent reasons for 
wishing to dispose of. He should be allowed to do so unless the law clearly forbids 
it. It is said that such an assignment, if permitted, may be used to circumvent the 
law. That is true, if insurance without-interest is unlawful; but it does not follow 
that such an assignment is not to be permitted at all, because, if permitted, it may be 
abused. Let the abuse, not the bona fide use, be condemned and defeated. See 
Shilling, Adm’r, y. Accidental Death Ins. Co., 2 H. & N. 42. It is not claimed that the 
parties to the assignment here in question had any design to circumvent or evade 
the law. Perhaps Cammack vy. Lewis, 15 Wall. 648, supra, may be found to be a case 
of that kind. 

“ Again, the assignment is said to be a gambling transaction, a mere bet or wager 
upon the chances of human life. But the wager was made when the policy was 
effected, and has the sanction of the law. The assignment simply transfers the 
policy, as any other legal chose in action may be transferred, from the holder to a 
bona fide purchaser. It is true there is an element of chance and uncertainty in the 
transaction; but so there is when a man takes a transfer of an annuity, or buys a 
life-estate, or an estate in remainder after a life-estate. There is in all these cases a 
speculation upon the chances of human life. But the transaction has never been 
held to be void on that account. 

“But finally it is urged that the purchaser or assignee subjects himself to the 
temptation to shorten the life insured, and that this the policy of the law does not 
countenance. The law permits the purchase of an estate in remainder after a life- 
estate, which exposes the purchaser to a similar temptation. It has been decided, 
too, that a policy effected by a creditor on the life of his debtor does not expire 
when the debt is paid, though the holder then ceases to be interested in the contin- 
uance of the life, and is thereafter exposed to the same temptation which is sup- 
posed to beset the assignee without interest, to bring it toan end. Dalby v. India & 
London Life Assurance Co., 15 C. B. 365; Law vy. London Indisputable Life Policy Co., 
1 Kay & J. 223; Rawls v. Amer. Life Insurance Co., 3 Am. Law Reg. n. 8. 167, 8. c. 
27 N. Y. 282; Campbell v. N. E. Mutual Life Insurance Co., 98 Mass. 381; Provident 
Life Insurance § Invest. Co. v. Baum, 29 Ind. 236. 

“If the danger is not sufficient to avoid the policy when the interest ceases, why 
should it be sufficient to avoid the assignment to an assignee without interest? The 
truth is, it is one thing to say that a man may take insurance upon the life of 
another for no purpose except as a speculation or bet on his chance of life, and may 
repeat the act ad libitum, and quite another thing to say that he may purchase the 
policy, as a matter of business after it has once been duly issued under the sanction 
of the law, and is therefore an existing chose in action or right of property, which its 
owner may have the best of reasons for wishing to dispose of. There is in such a 
purchase, in our opinion, no immorality and no imminent peril to human life. We 
should have strong reasons before we hold that a man shall not dispose of his own. 
Courts of justice, while they uphold the great and universally recognized interests 
of society, ought nevertheless to be cautious about making their own notions of pub- 
lic policy the criterion of legality, lest, under the semblance of declaring the law, 
they in fact usurp the function of legislation. J/ilton v. Eckersley, 6 El. & B. 47, 64. 
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“We therefore decide that whatever the law of this State may be in regard to 
procuring insurance upon the life of another, without any interest in the life insured, 
it does not forbid the sale and assignment of a valid policy, which is already in 
existence, to an assignee without interest in the life insured, when the assignment is 
permitted or not prohibited by the policy, and is made, not as a contrivancé to cir- 
cumvent the law, but as an honest and bona fide business transaction. 

“ Judgment for defendant for his costs.” 


WISCONSIN. 


Punitive Damaces. — Bass v. Chicago § N. W. R. R. Co. — Action for 
damages for ejectinent from the defendants’ cars. It appeared that the brake- 
man, who put the plaintiff off the train, used more force than was necessary. 
The jury found that the defendants, who had retained the brakeman in their 
employ, had ratified his act, and gave the plaintiff a verdict for $2,500 com- 
pensatory damages and $2,000 punitive damages. On appeal the Supreme 
Court refused to set aside the judgment, on the ground that the damages were 
excessive. Chief Justice Ryan, who concurred in this decision, expressed 
his regret that they were bound by the rule giving punitive damages in actions 
of tort. Referring to the controversy as to that rule between Professor Green- 
leaf and Mr. Sedgwick, the Chief Justice said: — 


“T cannot but think that the former was right in principle, though the weight of 
authority may be with the latter. It is difficult in principle to understand why, 
when the sufferer by a tort has been fully compensated for his suffering, he should 
recover any thing more. And it is equally difficult to understand why, if the tort- 
feasor is to be punished by exemplary damages, they should go to the compensated 
sufferer, and not to the public in whose behalf he is punished. The reasons against 
punitory damages are peculiarly applicable in this State, since the just and broad 
rule of compensatory damages sanctioned by this court in Craker v. Railway Co., 
36 Wis. 657. But the rule was adopted as long ago as 1854, in Mc Williams v. Bragg, 
3 Wis. 424, and has been repeatedly affirmed since. It is therefore too late to over- 
turn it by judicial decision. That could well be done now by legislative enactment 
only.” 


The remarks of Judge Ryan have called out an interesting letter to the 
Central Law Journal, from which we extract the following: — 


“The doctrine of allowing punitive damages rests, at least at the present time, on 
an unsound foundation. Eminent legal writers have long ago pronounced against it, 
and have contended that the rule is against the self-evident and undisputable truth 
which has become a legal maxim, that a plaintiff ought to recover no more damages 
than he has actually sustained. If the injury he suffered was accompanied by 
peculiar indignities, his compensation may, of course, be greater, but still he gets 
something for what he actually suffered. By looking back into legal history we may 
find, perhaps, an explanation for the adoption of the rule in question. Amongst our 
Teutonic ancestors, the line between public and private wrongs was not distinctly 
marked; in fact, excepting, perhaps, high treason and kindred crimes, there was no 
line at all. Crimes against the person, even homicide, were settled by the parties by 
way of composition, every hurt almost having its fixed tariff price. When that failed, 
the parties, or their relations, resorted to retaliation. The courts were nearly power- 
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less to punish crime, while their jurisdiction in civil cases was generally respected. 
The State in those ancient times was weak, and the mode of trying crime, when 
courts undertook to do so, was exceedingly unsatisfactory. Hence it is, as we pre- 
sume, that courts, in civil cases, allow injured parties to recover damages not only 
for the actual injury, but enough more to punish the offender severely in his pocket. 

“In the present state of our society, however, such kind of punishment is an 
anomaly. Every trespass is now, or may readily be made, an offence against the 
public, for which the guilty is made responsible to the community. The injured 
party ought not to be made the avenger of a public wrong. Originally, there was 
an excuse, perhaps a justification, for the doctrine of punitive damages. What was 
barely reasonable, however, a thousand years ago, has in the course of time become 
absurd. In the gross injustice its application causes in many cases, by allowing a 
man ten or twenty, or sometimes fifty fold the amount of damages he has actually 
sustained, it has been an instrument of mischief, encouraging a multitude of law- 
suits of a speculative character. It has, in part, demoralized an honorable profes- 
sion, by the prices held out to the litigious and unscrupulous, and their advocates in 
court, expecting to share in the promised confiscation of another man’s property. 
Let the breaker of the public peace, and the offender of the laws, make his fine to 
the State, the duty of which it is to protect, and which pays for the administration 
of justice, but not to the injured person, who, when compensated liberally for his 
individual loss, has no further claim on his opponent. 

“While the private judgment of the Chief Justice of Wisconsin is adverse to the 
giving of exemplary damages, he nevertheless, in the case before him, concurs in the 
rule, and assigns as a reason that its having been established by his court some 
twenty years ago, it is now too late to overturn it. He thinks the legislature should 
abolish the rule by an enactment. 

“ Now, no reason is perceived why the courts cannot unmake a law which they, 
beyond question, once did make. The reason which I have assigned as probable for 
this judicial legislation has long ceased to exist; and the rule, like many others 
which have first been doubted, when shaken and finally overthrown by the courts, 
ought to be banished out of sight. Were it not that a not inconsiderable number of 
the legal practitioners may look upon the retention of this national doctrine as 
yielding them an ample harvest of lucrative fees, I would urge upon the different 
bar associations of the country to agitate the question of undoing the precedents, or, 
after the advice of Judge Ryan, make an effort with the different State legislatures 
to confine damages in action for torts to compensation for the injury actually 
suffered. The very case of Bass v. Chicago § N. W. R. R. Co., where a gentleman 
was rudely and forcibly removed from a car usually reserved for ladies, by a brake- 


man, and where the company was by a jury made to pay $4,500, shows the iniquity 
of the principle.” 


ENGLAND. 


Pusrication. — Ex parte Hearrinc. — The case of Usill v. 
Hales, lately decided, may be taken to settle the law of libel, so far as it is con- 
cerned with the publication of the proceedings in courts on ex parte applica- 
tions. The facts were briefly, that certain persons who had been employed by 
the plaintiff, a civil engineer, upon works connected with a railway, applied to 
a police magistrate in open court, for a summons under the Masters and Ser- 
vants Act [30 & 31 Vict. c. 141], to compel the payment of their wages which 
were in arrears. After hearing the applicants, the magistrate decided that he 
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had no jurisdiction. The defendant published in his newspaper a report of 
what took place at the hearing on this application, which report contained 
matter defamatory of the plaintiff, and the plaintiff brought this action for 
libel. At the trial, it appeared that the report was a fair and correct state- 
ment of what took place, and thereupon the Lord Chief Justice ruled that the 
report was privileged, as the proceedings had taken place in open court, and 
directed the jury to find for the defendant. On motion for a new trial, the 
plaintiff’s counsel conceded that a fair and honest report of proceedings in a 
court of justice was privileged; but contended that the privilege did not 
extend to the publication of ex parte proceedings, and still less to the publica- 
tion of such proceedings where the court had no jurisdiction. The motion was 
denied. The opinion delivered not having come to hand, we extract from the 
Law Times the following remarks ypon the case, and the observations of Lord 
Coleridge upon the doubtful wisdom of the reason commonly given for uphold- 
ing this privilege of publication: — 


“Lord Coleridge deprived the argument founded upon the want of jurisdiction of 
its strength by holding, in spite of the fact that the application had been made in a 
certain sense, in a matter in which there was no jurisdiction, that there was no inher- 
ent want of jurisdiction, and that if the facts had borne out the application, the ma- 
gistrates would have had jurisdiction to enter upon the inquiry. The inquiry was 
thus reduced to the simple question, whether the privilege attaches to reports of 
ex parte applications. In the times of Lord Eldon, the opinion prevailed that the 
publication of an er parte statement or application was not privileged; but, as Lord 
Coleridge pointed out, the tendency of the law had of late been to hold such publica- 
tions privileged, provided they were fair. Such applications are now published 
daily, and it is obvious that the determination of the present question by the Com- 
mon Pleas Division, is of wide importance. Turning to the authorities, it will be 
seen that they are not numerous. In one of the more recent ones, however, will be 
found some very apposite remarks by Lord Campbell. ‘One of the resolutions of 
this court in Duncan v. Thwaites (3 B. & C. 556),’ said his Lordship, ‘lays down the 
doctrine that the report of a preliminary examination before a magistrate is unlaw- 
ful, where the party accused has been committed or held to bail for an indictable 
offence ; then the actual pendency of a prosecution was a main ingredient in the 
decision; but when the party accused has neither been committed nor held to bail, 
but absolved by the magistrate, we think we are at liberty to hold that an impartial 
and correct report of the proceedings is lawful. In the cases relied upon to estab- 
lish the general doctrine that reports of preliminary proceedings before magistrates 
are not lawful, it will be seen that there were either vituperative comments accom- 
panying the statement of the evidence, or some aggravation attending the publica- 
tion of the report, or some peril which was likely to be caused to the person 
complaining of it.’ Lewis v. Lery, 27 L. J. 289, Q. B. And in another case 
(Saunders vy. Mills, 6 Bing. 218), it was said by Chief Justice Tindal, that news- 
papers and other publications which narrate what passes in courts of justice are 
privileged so long as they publish fairly what passes in court. Thus the Common 
Pleas Division was not without authority to guide it in coming to the conclusion 
that the defendant in Usill v. Hales, had successfully relied upon the defence of priv- 
ilege. At the same time, Lord Coleridge intimated that if there had been a case 
directly in point, to show as an authority that the report was not privileged, he 
would have gladly acted upon it, being ‘not at all satisfied as to the enormous advan- 
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tage to the public of the publication in the papers of these small personal matters, 
which inflicted pain upon individuals, and which advantage was supposed to justify 
the infliction of the injury.’ With these remarks we think most people will agree. 
For the legislator the question is, whether the act of the press, which must cause 
pain to one or more individuals, brings to the community in general an advantage 
which compensates for that pain. In considering this point, it is essential to bear in 
mind that the intensity of the pain to the individual is much greater than that of 
the pleasure derived by the community in general; nor can it be concealed that the 
publication of such reports too frequently panders to a very vitiated taste. It is 
needless to cite illustrations in support of this proposition, for they will probably 
occur to the minds of any of our readers. The judge, however, having to administer 
the law, cannot, consistently with his position, give effect to such considerations. We 
notice in another place a bill which is now before the House of Commons, having 
for its object further legislation with reference to the liability of newspaper proprie- 
tors for reports and statements contained in their publications. We have little hesi- 
tation in saying that, while the law of libel is administered in the spirit which has 
prevailed for some time in our courts, there is no sound reason for the changes 
indicated in that measure; indeed, it would not be surprising if an attempt was 
made, sooner or later, to restore the old rule, which refused to concede to the pub- 
lication of ex parte statements the rights of a privileged communication.” 


Usill v. Hales will recall the case of Belle Barber vy. St. Louis Despatch Co. 
(St. Louis Court of Appeals), of which an account was given in the last num- 
ber of the Review, p. 399. In the last-named case, the plaintiff’s husband had 
filed his libel against her for divorce. This libel the defendant published 
before any proceedings in court whatever had been had. The defendant was 
held liable; the court holding that, to excuse the publication, it must be a 
report of some hearing or proceeding in court, adding that whether ex parte 
or inter partes was immaterial. 


Crimiat Law. — Among the more important matters to be brought before 
Parliament, is a bill, as stated in the Queen’s speech at the opening, ‘to 


simplify and express in one act the whole law and procedure relating to indict- 
able offences.” 


Breacu OF Promise. — Mr. Herschell has introduced a bill looking to the 
abolition of actions for breach of promise of marriage. The legislature has 
already required that the plaintiff shall give corroborative evidence of the 
promise. The distrust, which this requirement shows, of plaintiffs in such 
actions, and the fact that such actions are without doubt occasionally made use 
of to extort money wrongfully, seem to be the only reasons for the new 
legislation to abolish them. Granting the premises, the step to the conclusion 
sought is a long one. The Solicitors’ Journal, speaking for the minority (for 
the press generally is warmly in favor of the bill), says: — 


“The newspapers seem to be receiving Mr. Herschell’s bill for the abolition of 
the action for breach of promise with a chorus of approval. We are afraid we 
shall be in the minority among the organs of public opinion, but we must confess 
we doubt the expediency of the change, and the soundness of the views on which 
it proceeds. Admitting that this form of action is often abused, and made use of 
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to extort money, is this an objection of much weight? Nobody proposes to abolish 
actions for railway accidents, because fraudulent plaintiffs occasionally recover 
large damages to which they are not entitled. The consideration which the advo- 
cates of the abolition of this action appear to be in danger of overlooking, is one 
which applies to all causes of action, and underlies the working of our whole legal 
system, considered as a means of securing justice in civil matters. In perhaps the 
majority of cases that come into court, justice is not much interested on either side; 
because people do not litigate when rights are very clear. It is in the numberless 
cases where people keep their engagements, and respect the rights of others, that the 
final cause of rights of action is to be sought. We fear very much that the aboli- 
tion of this cause of action will work mischief. There are, we believe, many men 
of self-indulgent and unscrupulous, but sentimental, temperament who are restrained 
from contracting matrimonial engagements lightly or rashly by the knowledge that 
such engagements are legally binding. It is not in the interests of the few females 
who can endure to go into court to enforce their rights that this cause of action 
exists, but to prevent lives from being wrecked by unscrupulous folly or wickedness, 
But it is argued that marriage is such an exceptional relation that it is much better 
there should be no such thing as a binding promise to marry ; and that nothing can 
be more undesirable than driving men to marry by dread of damages and exposure 
when they have ceased to love. If there were reason to think that many promises 
of marriage were fulfilled solely by reason of the fear of an action, we should think 
there was much in this objection. But is this so? In most cases, when the man 
draws back, we are disposed to think the causes that induced him to do so are 
stronger than the dread of an action. The causes of breach of promise are, gene- 
rally, liking for some other lady, dislike arising to the lady herself, or the opposition 
of friends. If the first cause be of much force, it is generally sufficient to make 
the man brave the chances of an action. The same thing applies to the second. 
With regard to the third cause, it seems impossible to estimate how far friends’ 
opposition is generally well founded, and so to determine whether it is not well that 
it should be counterbalanced by the dread of an action. We have a strong objec- 
tion to legislation that tends to establish exceptions to general principles except 
upon the very clearest grounds. Why should a promise of marriage be excepted 
from the general law that makes legal contracts enforceable? It is answered that 
wounded feelings are not the subject of pecuniary compensation. This is not so; in 
many actions of tort, wounded feelings, or pain, or distress of mind are compen- 
sated, though they admit of no pecuniary admeasurement. It is an accident that 
breach of promise of marriage is the only breach of contract eventuating in similar 
results. Moreover, there are many cases of breach of promise in which actual 
pecuniary damage has been caused. To the extent of compensating this, surely the 
form of action ought to be preserved.” 


Tuomas Currry. — Thomas Chitty, Esq., the well-known special pleader 
of the Inner Temple, died February 23d, in the seventy-seventh year of 
his age. Ile was, says the Law Times, ‘‘a member of a family who for three 
or four generations have distinguished themselves as lawyers. He was a son of 
the late Mr. Joseph Chitty, barrister-at-law, and the author of a large number 
of legal works, some of which are still quoted as authorities, particularly his 
* Notes on Blackstone’s Commentaries,’ his ‘ Practical Treatise on the Stamp 
Laws,’ and on the ‘ Laws of Foreign and Inland Commerce,’ &c. He was born 
in 1801, and began his practice below the bar in the year 1819, at an unusually 
early age. He was never called to the bar; but practised as a special pleader, 
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and his very large business soon brought with it a large number of pupils, 
among whom may be mentioned Lord Chancellor Cairns, Lord O’ Hagan, Chief 
Justice Whiteside, Mr. Justice Willis, Mr. Justice Quain, and Sir James 
Hannen. The late Sir J. Emerson-Tennant, and Mr. John Forster, the author 
of ‘ Statesmen of the Commonwealth,’ were also pupils of Mr. Chitty. He 
was the editor of ‘Forms of Practical Proceedings in the Court of Queen’s: 
Bench, Common Pleas, and Exchequer,’ which passed through several editions, 
and was long the recognized hand-book of the profession. Mr. Chitty was also 
the editor of ‘ Burns’s Justice of the Peace,’ which was highly commended 
by the late Mr. Justice Willes. Mr. Chitty rose rapidly into a large business, 
and continued hard at work till the close of last year, when failing health com- 
pelled him to relinquish his attendance at his chambers in King’s-bench-walk. 
In a biographical notice of the deceased gentleman which appeared in the 
Times, it is stated that he was ‘an eminently bright, cheerful, kindly man, 
much beloved by his old pupils and numerous friends, and his long and honor- 
able career had secured for him universal respect and good-will in his profession. 
Ile retained,’ adds the writer, ‘ almost to the last his active habits and quick- 
ness of intellect, and no one would have recognized in the strenuous and adroit 
advocate at Judges’ Chambers, a man who for nearly sixty years had borne the 
burden of a large business in the most laborious of professions.’ In this slight 
notice, it would scarcely be appropriate to touch upon many of those virtues 
which endeared him to his personal friends in private life. But it will scarcely 
be out of place to allude to his singular power and influence over young men 
with whom he was brought in contact. Such was the vigor of his mind, and 
the freshness and charm of his manner, that he came to be regarded not only 


as the faithful counsellor, but as the friend and companion of men not nearly 
half hisage.” 


Sir E. S. Creasy. — Sir Edward Shepherd Creasy, for many years Chief 
Justice of Ceylon, died January 27 at the age of sixty-six. Educated at Eton 
and Cambridge, he was called to the bar in 1837; filled the chair of Ancient 
and Modern History at University College, London, from 1840 to 1860; in 
1860, was appointed Chief Justice of Ceylon, which office he held till about 
1874. After his retirement from the bench, he was elected by the Council of 
Legal Education Professor of Jurisprudence, Roman and Civil Law, and Con- 
stitutional and Legal History, —a chair which he held till shortly before his 
death. 

He enjoyed a good reputation as a lawyer, — especially on constitutional 
questions, — but was perhaps best known as a writer. He was the author of 
‘“‘ The Imperial and Colonial Constitutions of the Britannic Empire,’’ ‘* A First 
Platform of International Law,”’ ‘‘ A History of England,’’ ‘* A History of the 
Ottoman Turks,”’ ‘‘ The Fifteen Decisive Battles of the World,’’ ‘* Memoirs of 
Eminent Etonians,”’ and also of a novel entitled ‘* The Old and New Love.”’ 


Ancient Law. — A late number of a morning paper contains the follow- 
ing: — 


“ At Wandsworth County Court, on Tuesday last, a housekeeper sued a reverend 
defendant for a month’s wages, £2 10s., and also £2 10s., board wages, for dismissal 
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without notice. The evidence was conflicting, as is usual in such cases, and ulti- 
mately the learned judge gave a verdict for £2 10s. wages ; but, in the Course of the 
argument, a very curious point was raised. The plaintiff complained that her mas- 
ter had called her a ‘villain.’ The reverend defendant expressed his regret for 
doing so, but pleaded that was the ancient appellation of a servant, and that he had 
used it in that sense. The learned judge demurred to this, and said that it was 
never the appellation of a servant, but that it was formerly the descriptive appella- 
tion of a tenant who held on an ancient tenure called ‘ villenage,’ now abolished, and 
that the female tenant was called ‘a nivf, which information seemed to give great 
satisfaction to the defendant, and amusement to the bar.” 


Whether the reverend gentleman’s ‘‘ satisfaction ’’ proceeded from his antici- 
pated pleasure in the use of his newly acquired information on the occasion of 
his next altercation with his housekeeper, we are not told. 


JAPAN. 


WE take from the Japan Daily Herald the following account of the criminal 
law in Japan: — 


“ As the Japanese are perpetually agitating the question of bringing foreigners 
within the jurisdiction of their courts, the laws which native judges have to admin- 
ister have, to the foreign mind, a certain amount of speculative interest, apart from 
that which attaches to them as controlling the action of the Japanese amongst 
themselves; and Mr. Longford has performed a useful service in compiling ‘A 
Summary of the Japanese Penal Codes,’ which has just been published in the 
transactions of the Asiatic society. In his brochure, the author has condensed the 
contents of the two reformed penal codes now in force in Japan, and published 
respectively in 1871 and 1875; and this peculiarly difficult task he has accomplished 
with a skill that bears evidence to his careful and conscientious study of his subject, 
resulting in his imparting an unwonted lucidity and interest to a generally very dry 
topic. 

“The perusal of the new Japanese penal code cannot but impress the reader 
favorably. In no branch of the administration has the government made such 
enormous and beneficial changes as in the law relating to crimes and punishments. 
Formerly, says the author, ‘death was inflicted for almost trivial offences, and no 
other method was known of punishing heinous crimes save by accompanying that 
death with tortures of the most painful description.’ It is not more than ten years 
since a woman, who had committed arson, was burned alive at a slow fire, anda 
mother, who had murdered her own child, was thrown into a cauldron filled with 
boiling oil. Now the only modes of capital punishment are by decapitation or by 
hanging. In no case is there any accompanying torture. In cases of very heinous 
crime the head may be exposed after decapitation. Nor is capital punishment pre- 
scribed for other or lesser offences than murder, arson, for ringleaders of riots, and 
—absurdly enough— for the sale of opium. The other ordinary penalty for crimes 
is penal servitude from 10 to 100 days, or from 1 to 10 years, or for life. There is a 
third class of punishment, exposure in a pillory in the prison yard, which in some 
cases is substituted for short terms of penal servitude. Armed robbery is punished 
with penal servitude for life, common robbery and theft according to the amount 
stolen; if over 1 yen with 60 days’ penal servitude, if over 300 yen with penal servi- 
tude for life. Assault is punished according to the injury inflicted, for instance, 
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with one year’s penal servitude for two fingers or two teeth broken. Counterfeiting 
the money of the realm is punished with penal servitude for life, adultery with one 
year for both the guilty persons, and those who smoke or eat opium also with one 
year’s imprisonment. Opium seems to be especially abhorred by Japanese legisla- 
tors, whilst they are silent as to saié and other alcoholic stimulants. 

“The law contains most minute instructions to the judges how to modify the 
ordinary scale of punishments in cases of attempt, complicity, or repetition of 
offence. It has a tender regard for the weaker sex in ordering that women shall not 
be imprisoned unless for serious offences, but be given into the custody of their hus- 
bands or relations ; it promises full pardon to those who voluntarily confess their 
crime before the same has been discovered, and if the crime is only discovered after 
the lapse of a certain number of years, the punishment is either entirely remitted, or 
greatly mitigated. The sanctity of the domestic tie is respected by ordering not 
only that relations and servants, living under the same roof, shall incur no penalty 
for concealing a crime committed by one of the household, but even, that informa- 
tion laid against a parent or husband shall be punished with penal servitude for 
2k years, and the person, thus informed against, be pardoned as if he had made a 
voluntary confession. No punishment is incurred by the husband who slays his 
wife and her adulterer caught in jlagrante delicto, nor by the householder who slays a 
person, who without proper reason has entered his dwelling-house by night. 

“Tt is an unhappy provision in this law, and one that has been most probably the 
cause of many an extensive conflagration, that he, who accidentally sets fire to his 
own dwelling-house, is to be punished with a certain amount of penal servitude: the 
natural consequence has been that, when an accident does happen, the guilty person 
tries unaided to conquer the fire, until it overpowers him, and assistance comes too 
late. The bureaucratic and hierarchical spirit of the governing class in Japan finds 
a remarkable expression in the law on assault. A common assault on ordinary peo- 
ple is punished with imprisonment for 20 days; on an official of imperial appoint- 
ment with penal servitude during 5 years; on one appointed by government with 
penal servitude during 2 years, and on one of departmental appointment with penal 
servitude for 90 days. Bribery of officials, and abuse of power by officers of the 
court, are offences to which the framers of the law have devoted a special and by no 
means superfluous attention. In other respects it is less complete, and the author 
tells how a Yedo druggist, who at the instance of H. B. M.’s legation was tried for 
counterfeiting the manufacturer’s labels, and the English Inland Revenue Stamp, 
and affixing them to bottles containing a spurious compound, sold as ‘ Dr. J. Collis 
Browne’s Chlorodyne,’ was, in default of a special law against selling counterfeit 
goods with counterfeit marks, found to have committed a ‘serious impropriety ’ and 
sentenced to 70 days’ penal servitude. 

“In Japan men have never been ‘equal before the law;’ the samurai have 
always been living under another penal code, than the heimin (common people), and 
not only has this privilege been partly preserved to them in the new penal code, but 
it has been extended to all officials. Where a heimin would have to suffer penal ser- 
vitude, the samurai is imprisoned in his own house for the same number of days; 
but if the punishment incurred is one year or more, then the samurai loses his rank 
and suffers the ordinary punishment. In case of officials, the penal servitude is com- 
muted to a fine, which varies according to the class of the official, as of imperial, 
government, or departmental appointment (for the latter 20 yen fine corresponds to 
100 days’ penal servitude) ; where, however, the punishment incurred is one year’s 
penal servitude or more, the official is deprived of his office, and suffers the ordi- 
nary punishment. A farther indulgence is shown to persons of advanced or tender 
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age, persons maimed or deformed (persons blind in both eyes come under this cate- 
gory),and women. All these may compound for penal servitude, even for lifetime, 
by the payment of a fine, for instance 24 yen instead of 100 days’ penal servitude, 
and in case of their not being able to pay the fine on account of poverty, the term 
is reduced, and three days’ pillory is substituted for 100 days’ penal servitude. 
Women, who are guilty of disobedience to parents, of theft, arson, or homicide, are 
debarred from this indulgence, but with regard to the very old or very young, the 
maimed or deformed, no such exception is made. ‘The inequality before the law is, 
however, in their case more justifiable than it is in the case of the samurai and the 
officials. The equality ought to be restored, not by subjecting these two classes to 
penal servitude for short terms, but by extending the privileges of imprisonment 
without hard labor and of fines to the heimin. 

“We have thus far been pleased to acknowledge the feelings of humanity which 
evidently animated the compilers of the new penal codes, and it is therefore with 
great regret that we there meet an express recognition of the institution of torture ; 
the instrument of torture is minutely described, and punishments are provided for 
officials who maliciously subject persons, whom they know to be innocent, to torture, 
or who by torture extort accusations against innocent persons, or who subject per- 
sons under 15 or above 70 years, or pregnant women, or persons maimed or deformed, 
to torture. It is, however, to be observed, that the last of the two penal codes, 
whose contents have been summarized in the volume before us, was published 
already in 1873, and torture may since have been practically abolished, but —as our 
author remarks, and as we have repeatedly insisted — there is no law absolutely for- 
bidding its use, and, up till quite recently, ugly stories crop up now and again, which 
would seem to prove that it is still practically in use, even if only exceptionally. 
The retention of that institution remains as a foul blot on the reformed penal code 
of Japan.” 


CORRESPONDENCE. 


To tne Epitors oF tHe American Law Review: — 

I nave read with interest an article in the October (1877) number of your Review, 
on “The Relation of Master and Servant.” I have had some occasion to examine 
the principles referred to in that article, and desire, informally, and without exami- 
nation of authorities, to present a few suggestions. 

In the case of Rourke v. White Moss Colliery Co., spoken of in that article, the 
decision, in favor of the defendant, was placed upon the ground that Lawrence, 
whose negligence caused the accident, was not, when the accident occurred, the ser- 
vant of the defendant. The facts as stated were that the defendants, having partly 
sunk and excavated a pit or shaft for its colliery, contracted with one Ralph Whit- 
tle, as contractor, to carry on the work for them at a certain price per yard, Whittle 
to find and provide all labor necessary for the work, and the defendant to provide, 
and place at the disposal of Whittle, at the mouth of the shaft, the necessary engine, 
engine power, ropes, pulleys, and hoppets, with two engineers to work the engine, 
one for the night and one for the day; all to be under the control of Whittle. The 
machinery furnished was the property of the defendant. Lawrence was one of the 
engineers employed by defendant, and in charge of the machinery ; but, at the time 
of the accident, was, as was the machinery, under the control of Whittle. The 
plaintiff Rourke was employed by Whittle, and was engaged in the work when 
injured. It was held that Rourke and Lawrence were fellow-servants in the employ 
of Whittle, and that neither of them, when the injury was done, was the servant of 
the defendant, although Lawrence was then in the general employment of the 
defendant, and so the plaintiff was beaten. The writer of the article says that, in 
the view of Chief Justice Cockburn, apparently concurred in by the rest of the court, 
it might very well be contended that the contract was, in fact, that Whittle should 
pay the engineer for his services in working the engine, &c., and that he made the 
company his agent to pay; and the company retained no control over the engineer, 
except the power to dismiss him when they chose. 

I think the decision in the case was correct, but the reason given for it was unsat- 
isfactory. If we recur to the principles which govern the liabilities of masters for 
injuries to their servants, I think a better criterion for decisions in such cases may 
be found, and much of the apparent mystery and uncertainty which surround them 
- be dissipated. The servant assumes all the probable risks of his employment, 
which, in the case of Rourke, included the risk of the negligence of Lawrence, and 
of being at work in conjunction with the engine, pulleys, and hoppets, no matter to 
whom they belonged. 

On the other hand, whoever was Rourke’s master was bound to see that proper 
care had been exercised in employing competent fellow-workmen for Rourke, and 
providing safe machinery in conjunction with which he was to work. Rourke and 
Lawrence, being engaged together in the same general work, have assumed all the 
risks of that work, and are entitled to the protection, which engaging in it implies, 
from some higher power, which stands to them in the place of master; and, what- 
ever the manner of their employment, they must be treated as fellow-servants. It 
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is claimed that Lawrence was the servant of Whittle. Full as plausibly it may be 
affirmed that Rourke was the servant of the defendant. Whittle was the defend- 
ant’s servant, in a general sense ; and, as such, it may be said he, by direction of 
defendant, employed Rourke to work for defendant, and thereby Rourke became 
defendant's servant. 

Had Whittle been injured, without negligence on his part, by the negligence of 
the defendant, in employing an incompetent engineer or furnishing unsafe machinery, 
there is no doubt that the defendant would have been liable to him; so also there is 
no doubt, in such a case, that the defendant would have been liable to Rourke. 
Whether liable to Whittle and Rourke, in such cases, as strangers, or as servants 
not properly protected, is of no special importance. The better position for the 
defeadant would be that of employer, as furnishing the best chance of non-liability. 
Also there is no doubt that Whittle would have been liable, had Rourke been injured 
by Whittle’s individual negligence in any way, without negligence on his own part. 

In fact, Rourke may properly be considered as, in some sense, the servant of both 
Whittle and the defendant, and by the circumstances they became bound, we think, 
to the performance of a duty towards Rourke; that is, the duty of proper care in fur- 
nishing for him competent fellow-workmen and safe machinery, in conjunction with 
which to work. The defendant and Whittle would each, certainly, be responsible 
for personal negligence to Rourke ; and it may plausibly, and perhaps correctly, be 
said that each would be responsible to Rourke for the personal negligence of the 
other, as being in effect the immediate negligence of each. If so, the defendant 
and Whittle might be sued jointly or separately by Rourke, for the immediate neg- 
ligence of either. 

By the methods of construction above pointed out may be avoided a technical 
and confusing inquiry as to what constitutes a servant and what a master; and the 
multiplication of fine-spun and sophistical distinctions, which, in so many instances, 
tend to unsettle the law, and render its administration uncertain. The case cited 
shows no negligence that could be imputed to the defendant or to Whittle. The 
true defence of the defendant lay in this fact. 

The difficulty with many of the cases hitherto has been that they have engaged 
in a protracted search to determine whether the relation of master and servant 
existed, and have not duly considered the real principles that should govern liability 
or non-liability. 

In the case of Johnson v. Boston, referred to in the article, Boston was held liable, 
I infer, because master, and individually negligent. An examination of the facts of 
that case shows, I think, that Boston was no more master in that case than was the 
defendant in the case of Rourke. 

Many of the cases say or imply that, in order to apply the rule of exemption, 
where one fellow-workman injures another, the parties must be servants of the same 
master. This is not true, unless being fellow-workmen necessarily constitutes them 
fellow-servants ; for it is unquestionable, as we have said, that each workman does 
assume the ordinary risks of his employment with all others engaged in the same 
general work. 


Bens. H. Austin. 


